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Where president and principal 
shareholder of parent corporation of 
registered broker-dealer was 
responsible for unlawful sales of 
unregistered securities, fraudulent 
sales techniques under the guise of 
financial planning, and material 
misstatements and omissions in the 
offering circulars of real estate 
limited partnerships, and was 
enjoined from violating antifraud 
and registration provisions, held, in 
the public interest to bar president 
from association with any broker or 
dealer. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16560/February 8, 1980 


NOTICE OF EFFECTIVENESS OF A PROPOSED RULE 
CHANGE BY THE STOCK CLEARING CORPORATION 
OF PHILADELPHIA (File No. SR-SCCP-80-1) 
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The Stock Clearing Corporation of Philadelphia 
(SCCP) submitted on January 29, 1980 a proposed 
rule change establishing a syndicate pick-up fee of 
$15 and reducing interest charged against 
members’ margin accounts to the level of interest 
which SCCP pays lending banks. 


The foregoing rule change has become effective 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder. At 
any time within sixty days of the filing of such 
proposed rule change, the Commission may 
summarily abrogate the rule change if it appears to 
the Commission that such action is necessary or 
appropriate in the public interest, for the protection 
of investors, or otherwise in furtherance of the 
purposes of the Securities Exchange Act of 1934. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 11, 1980. Interested persons are invited to 
submit written data, views and arguments 
concerning the submission within twenty-one days 
from the date of publication in the Federal Register. 
Persons desiring to make written submissions 
should file six copies thereof with the Secretary of 
the Commission, Securities and Exchange 
Commission, 500 North Capitol Street, Washington, 
D.C. 20549. Reference should be made to File No. 
SR-SCCP-80-1. 


Copies of the submission, with accompanying 
exhibits, and all written comments will be available 
for public inspection at the Securities and Exchange 
Commission’s Public Reference Room 1100 L 
Street, N.W., Washington, D.C. Copies of the filing 
will also be available at the principal office of the 
above-mentioned self-regulatory organization. 


For the Commission by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16561/February 8, 1980 


Admin. Proc. File No. 3-5226 
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In the Matter of 


THOMAS A. SARTAIN, SR. 
176 Wild Horse Valley Drive 
Novato, California 


OPINION OF THE COMMISSION 
BROKER-DEALER PROCEEDINGS 
Grounds for Remedial Action 

Sale of Unregistered Securities 
Fraud in Offer and Sale of Securities 
Injunctions 


Where president and principal shareholder of parent 
corporation of registered broker-dealer was 
responsible for unlawful sales of unregistered 
securities, fraudulent sales techniques under the 
guise of financial planning, and material 
misstatements and omissions in the offering 
circulars of real estate limited partnerships, and was 
enjoined from violating antifraud and registration 
provisions, held, in the public interest to bar 
president from association with any broker or dealer. 


APPEARANCES: 


Robert D. Carrow, of Carrow, Forest & Jordan, for 
respondent. 


Leonard H. Rossen, Leroy V. Amen and Catherine A. 
Gallagher, for the Commission's Division of 
Enforcement. 


Thomas A. Sartain, Sr., president and a principal 
shareholder of Capital Planning Associates, Inc. 
(“CPA”)! whose wholly-owned subsidiary, Capital 
Planning Securities Company, Inc. (“CPS”), was a 
registered broker-dealer,? appeals from the adverse 
decision of an administrative law judge. The law 





1Sartain owned 32% of CPA’s stock. 


2CPS became a registered broker-dealer in February 
1972, and ceased operations in 1974. In August 
1977, its broker-dealer registration was revoked in 
these proceedings pursuant to its default. Capital 
Planning Securities Company, Inc., Securities 
Exchange Act Release No. 13815 (August 1, 1977), 
12 SEC Docket 1421. 
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judge found, among other things, that Sartain 
violated antifraud and registration provisions of the 
securities acts. He concluded that Sartain shoud be 
barred from association with any broker or dealer. 
On the basis of an independent review of the record, 
we make the following findings.® 


CPA and its wholly-owned subsidiary, California 
West Properties, Inc. (“Cal-West”), engaged in the 
business of acquiring and managing real estate. 
From 1971 through 1974, CPA and CPS sold limited 
partnership interests in some 45 real estate 
partnerships which CPA organized and managed 
(“CPA partnerships”).* In addition, in 1972 and 
1973, CPS was the principal underwriter for two 
securities offerings of National Real Estate Fund 
(“NREF”), a real estate investment trust sponsored 
by CPA. 


CPA developed and utilized a fraudulent sales 
technique, known as the coordinated financial plan 
(“CPA plan”). After CPA had obtained detailed 
financial and personal information from a prospect, 
it prepared a plan which, the prospect was told, was 
designed to meet his individual financial goals. In 
fact, the real purpose of the plan was to obtain 
customers for the securities CPA was selling. 
Typically, the plan allocated a substantial portion of 
the client’s assets to investment in real estate, and 
the investments CPA usually recommended were 





3Our findings are based on a clear and convincing 
standard of proof. 


‘CPA, together with Sartain in some instances, or 
Cal-West was the general partner in these 
partnerships. The general partner managed the 
partnership but did not make any capital 
contribution. 


‘From 1971 to 1973, almost all partnership 
securities were sold by CPA's principals, including 
Sartain. In late 1973, CPS salesmen took over 
exclusive selling functions with respect to these 
securities. 


*Sartain claims that the record does not show that 
customers relied on the offering circulars in making 
their investments. However, it is unnecessary to 
show such reliance in these proceedings in order to 
establish violations of the antifraud provisions. See 
Alfred Miller, 43 S.E.C. 233, 239 (1966); Hamilton 
Waters & Co., Inc., 42 S.E.C. 784, 790 (1965). 
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securities of NREF or the limited partnerships.5 CPA 
told prospects that, if they implemented their plans 
through CPA, it would waive the $300 fee it ordinarily 
charged. In fact, the fee was rarely assessed. 


The CPA plan was designed to obtain investors’ trust 
and confidence. CPA’s brochures described Sartain 
as “the innovative force behind the concept of 
financial planning...practiced by...the company.” 
And Sartain addressed seminars for investors, 
stressing CPA's large size and “good management.” 
At CPA sales meetings, Sartain discussed basic 
sales techniques as well as the specific CPA 
properties being offered. A Sartain memorandum 
instructed the salesmen: 


“If [the prospect] decides to go along with the 
program....[t]ell him he’s going to have to 
undress, financially, in front of you for an 
answer. You're going to have to know everything 
about him in order to be of service to him.... 


“If you've assembled this information and got 
his committment [sic] to go ahead and do a 
Plan and pay you for it, he’s 99% sold. You've 
put major quotas on him: 


“1. [YJou’ve got his interest, he’s willing to 
give you information, which means he’s 
highly interested. He’s telling you about 
himself. 


“2. He’s offered to pay you to tell him his 
mistakes—now anyone whowill pay you to 
find his mistakes realizes that he has 
made mistakes, so at this point he’s ready 
to take recommendations. 


“So if you come back with a Plan that’s logical, 
that’s reasonable for himto accomplish and if it 
is what he wants to accomplish, it’s almost 
impossible for him to say, ‘No, | can’t afford it’, 
or ‘| don’t want it.’, because you’ve asked him to 
expose what he can afford...[and] wants; so if 
you've done [your] job for him those two major 
objections will not come up—that he can't 
afford it or he doesn’t want it. Those are the only 
two reasons why people don’t buy. If you find 
out what they want, and what they can afford, 
they will buy!” 


In connection with the offer and sale of individual 
CPA partnerships, investors were given offering 
circulars which contained material misstatements 
and omissions.® One of the CPA partnerships, Van 
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Nuys Convalescent Investors, was organized to 
acquire a nursing home. Before the property was 
purchased, it was inspected by George Gianulias, 
the CPA vice president in charge of property 
management. His site inspection report expressed 
the view that the property was not a suitable 
investment. It noted that the home had suffered 
extensive damage, such as broken windows and 
kicked-in doors, apparently caused by mentally 
retarded patients. It also cited the generally run- 
down appearance of the interior, and pointed out 
that a licensed physician would be required to 
operate the facility and that maintenance costs 
would be “abnormally high.” Despite this report, Van 
Nuys acquired the property. But none of the negative 
factors cited by Gianulias was disclosed in the Van 
Nuys offering circular. 


Delta Hawaii Mobile Investors was formed by CPA to 
purchase an existing mobile home park. Before the 
property was purchased, Gianulias inspected it and 
again issued a site inspection report recommending 
against the purchase. He expressed serious doubts 
about the venture’s chances for success, citing the 
lack of transportation and shopping facilities near 
the park, whose residents were primarily retired and 
elderly, and the existence of “high crime rate” in the 
surrounding area. Delta Hawaii nevertheless 
purchased the property and, as in the case of Van 
Nuys, none of the adverse factors in Gianulias’ report 
was disclosed in the Delta Hawaii offering circular.’ 


The offering circular of Lewiston Investors, another 
CPA partnership described the property in question 
as consisting of 142 housing units. However, 
construction on the property did not even begin until 
all of the Lewiston limited partnership interests had 
been sold to investors.® 


The 1974 offering circular of Northridge Center 
Investors recited that CPA and its affiliates were the 
general partner or co-partner of 36 real estate 
limited partnerships with contributed capital of 
more than $8,000,000 and an “aggregate current 
estimated value of approximately $28 million.” 
However, the circular did not disclose that many of 
those partnerships were in serious financial 
difficulties due to lessee defaults and bankruptcies.’ 


It is clear that Sartain bears a substantial measure of 
responsibility for the material deception that was 
practiced on investors.!° His controlling position in 
the CPA organization constitutes “a substantial 
ground for the inference that he was involved in 
every important activity” concerning the operation of 
the CPA partnerships and the sale of their 
securities.!! The record fully supports that inference. 


As previously noted, Sartain was the architect of 
CPA’s fraudulent scheme to sell its real estate 
securities to customers under the guise of financial 
planning.'? He was also responsible for the material 
misstatements and omissions in partnership 





7Although Sartain argues that no showing was made 
that any investor received this circular, the record 
establishes the contrary. 


8Although a reference to the incomplete state of 
construction was included in the offering circular’s 
financial statements, this did not cure the 
misleading description of the property in the text. 


%Sartain argues that the record does not show that 
this circular was ever delivered to investors, and that 
it is clear from reading it that it was nothing more 
than an in-house working draft. However, 
partnership offering circulars were normally given to 
investors, and there is nothing in the circular in 
question to indicated that it was not the final 
product. Sartain made no effort to show that this 
circular was revised. In fact, after initially objecting 
to the introduction of this and other circulars into 
evidence, Sartain’s counsel, after checking the 
circulars, stated on the record, “Il have no problem 
with the prospectuses....1 have no objection to those 
going in.” 
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10S artain argues that the deficiencies in the offering 
circulars were not material. We disagree. The basic 
test for determining materiality was set forth by the 
Supreme Court in TSC Industries, Inc. v. Northway, 
Inc., 426 U.S. 438, 449 (1976), as follows: 


“An omitted fact is material if there is a substantial 
likelihood that a reasonable shareholder would 
consider it important in deciding how to [act]....Put 
another way, there must be a substantial likelihood 
that the disclosure of the omitted fact would have 
been viewed by the reasonable investor as having 
significantly altered the ‘total mix’ of information 
made available.” 


We think it clear that the deficiencies in the offering 
circulars met the Northway test. 


See Steadman v. S.E.C., 603 F.2d 1126, 1135 (C.A. 
5, 1979). 


12See Haight & Company, Inc., 44S.E.C. 481 (1971), 
aff'd without opinion, (C.A.D.C., June 30, 1971). 
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offering circulars. Sartain was furnished with site 
inspection reports covering properties which the 
CPA partnerships acquired. And he admittedly 
played a key role in the acquisition of* those 
properties. Sartain testified: 


“| was involved in nearly every acquisition with 
the terms as we went along. Nobody brought in 
a prospectus and said, we've got it up to this 
point. There was discussion on each and every 
part of it. Everybody hammered these things 
out as they went through the system. 


“[Each property] was generally bounced off of 
[Lang]'? and [me] to see it it was...viable... and 
then if we said go,...the offer was made on it.” 


Sartain admitted that he was generally aware 
whether buildings on the property being acquired 





13James Lang, Jr. was executive vice president of 
CPA and president of CPS. 


4Although Section 15(b)(3) of the Exchange Act 
provides that the use of the mails or interstate 
facilities is not necessary to establish violations of 
Section 10(b) and Rule 10b-5 “by...any person 
acting on behalf of...a [registered] broker or dealer,” 
it is not clear that Sartain always acted in that 
Capacity. 


1SAs the courts have noted in dealing with this point, 
a sufficient showing is made “if the use of the mails is 
merely incidental to the fraudulent conduct which 
the Congress intended to reach....” Little v. U.S., 331 
F.2d 287, 292 (C.A. 8, 1964), cert. denied, 379 U.S. 
834. See also Lawrence v. S.E.C., 398 F.2d 276, 278 
(C.A. 1, 1968). 


1Sartain argues that a finding of scienter is 
necessary to establish violations of-the above-cited 
provisions. Assuming that the Supreme Court's 
decision in Ernst & Ernstv. Hochfelder, 425 U.S. 185 
(1976), is applicable to proceedings of this sort, a 
position with which we disagree, we find that Sartain 
had the requisite scienter. Hence his violations were 
clearly willful. We note, however, that Hochfelder has 
no bearing on Sections 17(a)(2) and 17(a)(3) of the 
Securities Act, and all of our findings of fraud are 
made under both those sections. Our findings that 
Sartain also violated Section 17(a)(1) of the 
Securities Act and Section 10(b) of the Exchange Act 
and Rule 10b-5 thereunder are merely cumulative, 
and the sanction we are imposing would be the same 
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had been constructed or not. And the record shows 
that he was aware of the financial difficulties which 
many partnerships encountered. 


Sartain was also involved in the preparation of 
partnership offering circulars. Tentative drafts of the 
circulars were circulated throughout the CPA 
organization in order to obtain input from Sartain 
and others. A company official who participated in 
the circulars’ preparation testified that Sartain 
reviewed them. And Sartain himself sold limited 
partnership securities, including interests in Delta 
Hawaii and Lewiston. He admitted that, when he 
made a sale, he reviewed the pertinent offering 
circular. 


Sartain nevertheless argues that he was not 
responsible for the preparation of the offering 
circulars, and that he relied on James Lang, Jr., 
executive vice president of CPA and president of 
CPS, other personnel in the CPA organization, and 
counsel, for the circulars’ accuracy and adequacy. 
However, as we have seen, Sartain was aware of the 
circulars’ deficiencies. Yet he did nothing to correct 
them. Under the circumstances, his asserted 
reliance on others is patently unjustified. 


Sartain further argues that no violations of the 
antifraud provisions of Section 17(a) of the 
Securities Act, Section 10(b) of the Securities 
Exchange Act and Rule 10b-5 can be found because 
there was no use of the mails or interstate facilities in 
connection with the offer or sale of partnership 
interests. !4 


However, the record clearly shows that the mails 
were used in connection with the sale of partnership 
interests. Investors were mailed a number of 
documents including copies of the partnership 
agreement, partnership certificates, and an 
acknowledgment of investment. In a discussion 
concerning the documents relating to one CPA 
partnership, counsel for Sartain stated on the 
record, “most of them, if not all of them, were mailed. 
That was the ordinary practice, other than the 
offering circular, which was hand-delivered.” We 
think it clear that the record establishes the use of 
the mails in connection with the offer and sale of 
interests in the CPA partnerships.’® 


In light of the foregoing, we conclude that Sartain 
willfully violated the antifraud provisions of Section 
17(a) of the Securities Act and Section 10(b) of the 
Exchange Act and Rule 10b-5 thereunder.'® 
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None of the CPA partnership securities was 
registered under the Securities Act. Sartain claims 
that sales of those securities were entitled to the 
exemptions from registration provided for intrastate 
and private offerings by Sections 3(a)(11) and 4(2) 
of the Securities Act. However, the burden of 
establishing an exemption from registration rests on 
the person claiming it.!’ Sartain has not met that 
burden. 


Section 3(a)(11) exempts from registration “[a]ny 
security which is a part of an issue offered and sold 





Footnote 16 Continued 


even if we had made no findings under those 
provisions and had made findings solely under 
either Section 17(a)(2) or Section 17(a)(3). We 
further note that, for purposes of the latter 
provisions, willfullnmess means no more than 
intentionally committing the act which constitutes 
the violation. see Tager v. S.E.C., 344 F.2d 5, 8(C.A. 
2, 1965). 


17$.E.C. v. Ralston Purina Co., 346 U.S. 119, 126 
(1953); Gilligan, Will & Co. v. S.E.C., 267 F.2d 461, 
466 (C.A. 2, 1959), cert. denied, 361 U.S. 896; S.E.C. 
v. Culpepper, 270 F.2d 241, 246 (C.A. 2, 1959). 


18See Securities Act Release No. 4434 (December 6, 
1961). 


See Securities Act Release No. 5487 (April 23, 
1974), 4 SEC Docket 154, 155. 


2°ln fact, he admitted that NREF would not invest in 
one California partnership managed by CPA 
because “[the property] was outside of the state.” 


21The mails were used in connection with the 
transactions at issue. See the prior discussion in the 
text at n. 14, supra. 


22See S.E.C. v. National Bankers Life Insurance 
Company, 334 F. Supp. 444, 455-457 (N.D. Tex., 
1971), aff'd, 477 F.2d 920 (C.A. 5, 1973). 


23$.E.C. v. Capital Planning Associates, Inc., Civil 
Action File No. C-76-1198 SW (N.D. Cal.). 


24State of Alaska v. Sartain, Civil Action File No. 77- 
8295 (Alas. Super. Ct., 3d Jud. Dist.). 
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only to persons resident within a single 
[s]tate...where the issuer...is a person resident and 
doing business within...such [s]tate.” However, in 
several offerings of California partnerships during 
1972 and 1973, the partnership properties were not 
located in California. Hence the intrastate 
exemption was not available for those offerings.'® 


Section 4(2) of the Securities Act exempts from 
registration “transactions by an issuer not involving 
any public offering.” The primary consideration in 
determining the availability of this exemption is 
whether the offering is made to persons who have 
access to the same kind of information that 
registration would provide, and who are able to fend 
for themselves.!? But the record before us clearly 
indicates that purchasers of securities inthe various 
CPA partnerships did not meet these criteria. 


Sartain argues that he relied on Lang, and that Lang 
relied on counsel’s opinion that the securities were 
exempt from registration. But Sartain was intimately 
involved in the process of acquiring properties for 
CPA partnerships, and he was therefore aware that 
some of those properties were not located in 
California.2° He was also aware that offerings of the 
various CPA partnership securities were being made 
to unsophisticated persons. And he failed to 
demonstrate that such persons had a relationship to 
the issuers giving them access to the requisite 
information, or that they possessed such 
information. Under the circumstances, Sartain’s 
asserted reliance on others was clearly unjustified. 


We conclude that, at least with respect to the sale of 
the above California partnerships whose properties 
were situated outside the state,?! Sartain willfully 
violated Section 5(a) of the Securities Act.?2 


IV. 


On June 28, 1976, in an action brought by this 
Commission, Sartain, with his consent and without 
admitting or denying the charges against him, was 
permanently enjoined from selling unregistered 
securities and engaging in fraudulent activities in 
connection with transactions in securities.22 On 
January 13, 1978, in an action brought by the State 
of Alaska, he was preliminarily enjoined from, 
among other things, selling securities that were not 
registered in that state and making false and 
misleading statements in connection with the sale of 
securities.” 


Volume 19, No. 8, February 26, 1980 





Sartain asserts that the administrative law judge’s 
initial decision failed to comply with our Rules of 
Practice in that, in most instances, it did not showthe 
“reasons or bases” for the law judge’s findings.° This 
contention is without merit. The initial decision 
either showed the basis for those findings or was 
sufficiently explicit to enable them to be readily 
ascertained.6 


Sartain further argues that he was not accorded a fair 
hearing. He charges the law judge with bias and 
prejudice, and asserts that such bias was reflected 
in the law judge’s rulings in the course of the 
proceedings and in his initial decision. We cannot 
agree. On the basis of a thorough review of the 
record, we are convinced that Sartain’s allegations 
are without substance.?’ 





25See Section 16(a) of our Rules of Practice. 


26See J.A.B. Securities Co., Inc., Securities Exchange 
Act Release No. 15948 (June 25, 1979), 17 SEC 
Docket 1086, 1091. The initial decision stated that 
the parties’ proposed findings and conclusions had 
been considered and were accepted to the extent 
that they were consistent with the views expressed in 
the decision. 


27Sartain further argues that the administrative law 
judge improperly admitted into evidence (1) 
transcripts of testimony given by Lang, Michael 
Scotto, CPA’s board chairman, and two trustees of 
NREF, in an investigation by our staff, and (2) 
schedules relating to the source and application of 
NREF’s funds which were prepared by certified 
public accountants. However, Sartain stipulated at 
the hearing that the transcript of Lang’s investigative 
testimony could “go into evidence in its entirety.” 
And none of our findings is based on the remaining 
documents challenged by Sartain. 


28S.E.C. v. Capital Planning Associates, Inc., supra. 
29James D. Lang, Jr., et al., Securities Exchange Act 
Release No. 12607 (July 7, 1976), 9 SEC Docket 
1051, aff'd sub nom. Sartainv.S.E.C., 601 F.2d 1366 
(C.A. 9, 1979). 

3°State of Alaska v. Sartain, supra. 
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Vi. 


Sartain’s violations were serious. He was the 
architect of CPA’s fraudulent scheme to induce 
investors to invest in CPA securities under the guise 
of financial planning. Moreover, although Sartain 
knew that CPA partnership offering circulars 
contained misstatements and omissions that were 
clearly material to investors, he took no steps to 
correct them. As we have seen, the circulars failed to 
disclose significant adverse features of the 
investments, including the fact that many of CPA’s 
previous ventures were beset with financial 
difficulties. Sartain was also responsible for 
violations of the registration provisions of the 
Securities Act. 


Sartain’s actions evidence a marked indifference to 
the obligation of fair dealing borne by those in the 
securities business. In determining the 
requirements of the public interest, we must also 
take into account his prior history in that business. In 
1976, Sartain was permanently enjoined from 
violating registration and antifraud provisions of the 
securities acts. That same year, we affirmed 
disciplinary action by the National Association of 
Securities Dealers, Inc. (“NASD”) barring Sartain 
from association with any NASD member. In that 
action, the NASD found, among other things, that 
Sartain failed to disclose to investors in NREF 
offerings that NREF and CPS, the underwriter, were 
under common control, and that many of the shares 
investors were buying were not part of the offerings 
but were being disposed of by the very people who 
were sponsoring the offerings, including Sartain.”? In 
1978, the State of California revoked Sartain’s 
certificate as a securities agent, and he was 
preliminarily enjoined that year, in an action brought 
by the State of Alaska, from violating registration and 
antifraud provisions.*° 


We recognize the serious effect of the imposition of a 
bar. Yet we are convinced that a lesser remedy will 
not suffice. We do not seek to punish Sartain, but to 
protect the public from future harm at his hands. 
The egregious violations we have found, together 
with Sartain’s record in the securities business, 
manifest his callous disregard for the securities 
laws. In these circumstances, there is little reason to 
expect that he will refrain from future misconduct. 


Finally, when we deal with the public interest 
requirements in a particular case, we must also 
weigh the effect of our decision on the welfare 
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of investors as aclass and on standards of conduct in 
the securities business generally. If these 
proceedings are to be truly remedial, they must have 
a deterrent effect not only on the respondent before 
us, but also on others who may be tempted to engage 
in similar misconduct.*! 


Under all the circumstances, we are convinced that 
the public interest requires that Sartain be barred 
from association with any broker or dealer. 


An appropriate order will issue.*? 


By the Commission (Chairman WILLIAMS and 
Commissioners LOOMIS, EVANS and POLLACK). 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16561/February 8, 1980 


Admin. Proc. File No. 3-5226 
In the Matter of 

THOMAS A. SARTAIN, SR. 
176 Wild Horse Valley Drive 
Novato, California 


ORDER IMPOSING REMEDIAL SANCTION 


On the basis of the Commission’s opinion issued this 
day, it is 


ORDERED that Thomas A. Sartain, Sr., be, and he 


hereby is, barred from association with any broker or 
dealer. 





See Arthur Lipper Corporation v. S.E.C., 547 F.2d 
171, 184 (C.A. 2, 1976), cert. denied, 434 U.S. 1009: 
“The purpose of such severe sanctions must be to 
demonstrate not only to petitioners but to others that 
the Commission will deal harshly with egregious 
cases.” 


3%*We have fully considered all of Sartain’s 
contentions. His exceptions to the initial decision are 
overruled or sustained to the extent that they are 
inconsistent or in accord with the views expressed in 
this opinion. 
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By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16562/February 11, 1980 


NOTICE OF FILING OF PROPOSAL RULE CHANGE 
BY 


CINCINNATI STOCK EXCHANGE 
209 Dixie Terminal Building 
Cincinnati, Ohio 45202 


File No. SR-CSE-80-1 


The Cincinnati Stock Exchange submitted on 
February 5, 1980, a proposed rule change under 
Rule 19b-4 to make a security's ex-dividend date the 
day following its payable date with respect to stock 
dividends and stock splits that are 25% or greater, 
except for securities whose primary market is on 
another securities exchange that has a different rule 
or where the CSE’s Board of Trustees provides 
otherwise. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 18, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-CSE-80-1. 


Copies of the submission, all subsequent 
amendments, all written statements with respect to 
the proposed rule change which are filed with the 
Commission, all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
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D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16563/February 11, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGES 
BY NATIONAL ASSOCIATION OF SECURITIES 
DEALERS, INC. 


File No. SR-NASD-80-1 
File No. SR-NASD-80-2 


The National Association of Securities Dealers, Inc. 
(“NASD”) submitted on January 7, 1980, a proposed 
rule change under Securities Exchange Act Rule 
19b-4 to amend Schedule C under Article |, Section 
2(d) of the NASD By-Laws for an interim period 
expiring May 31, 1981 (File No. SR-NASD-80-1). The 
proposed amendment is designed primarily to 
permit the creation of two new classes of limited 
representatives.! In addition, it would clarify 
registration requirements for specified categories of 
principals, establish procedures for persons wishing 
to transfer registration from the SECO program tothe 
NASD, and made certain technical and stylistic 
Changes to Schedule C. The NASD has filed this 
proposed rule change as an interim measure 





1The proposed rule change defines a 
“representative” as a person associated with a 
member, including assistant officers other than 
principals, who are engaged in the investment 
banking or securities business for the member 
including the functions of supervision, solicitation, 
or conduct of business in securities or who are 
engaged in the training of persons with a member for 
any of these functions. Under the proposal, a limited 
representative is an individual whose activities 
would be limited to certain specialized types of 
business and who could register to function as a 
representative only in those areas after passing a 
specialized qualification examination. 
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pending Commission action on more complete 
revisions to Schedule C. 


In particular, the rule proposal would create two new 
categories of limited representatives: Limited 
Representative—Investment Company and Variable 
Contracts Products and Limited Representative— 
Direct Participation Programs. Under the rule 


proposal, the existing “Registered Representative” 
category would be redesignated “General Securities 
Representative’ while the Registered Options 
Representative category would remain unchanged. 


The rule proposal also would clarify the 
requirements for registration as Limited Principal— 
Investment Company and Variable Contracts 
Products and Limited Principal—Direct 
Participation Programs to indicate that, before 
registering as such, a limited principal in either 
category must first be registered in the analogous 
category of limited representative or as a General 
Securities Representative. Registered Options 
Principals would first be required to be or become 
qualified as General Securities Representatives. 


Furthermore, the proposed rule change would 
establish new procedures for persons qualified 
under Securities Exchange Act Rule 15b-8-1 (SECO 
program) who wish to become registered with the 
NASD. All persons becoming qualified with SECO on 
or after the effective date of the proposed rule 
change would be required to take and pass the 
appropriate qualifying examination for registration 
as a representative. As at present, persons qualified 
with SECO prior to September 1, 1974 could be 
registered in any category of representative, other 
than Registered Options Representatives, without 
taking a qualification examination. Persons qualified 
with SECO on or after September 1, 1974 but before 
the effective date of the proposed rule change could 
register in either of the two new categories of Limited 
Representatives without taking a qualifying 
examination. Any person qualified with SECO who 
intended to register with the NASD as a principal 
would be required to take and pass the appropriate 
qualifying examination. 


Under the proposed rule change the President of the 
NASD would have the discretion to grant a grace 
period, not to exceed one year, to persons associated 
with applicants for membership to the NASD also 
registered under the SECO program to permit the 
associated persons to continue to function as 
representatives or principals pending their 
qualification with the NASD. 
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The NASD submitted a second proposed rule 
change, on January 29, 1980, under Securities 
Exchange Act Rule 19b-4 to provide plans and 
specifications for its Investment Company 
Products/Variable Contracts Representative 
Examination (File No. SR-NASD-80-2). 


Publication of the submissions is expected to be 
made in the Federal Register during the week of 
February 11, 1980. In order to assist the 
Commission in determining whether to approve the 
proposed rule changes or to institute proceedings to 
determine whether the proposed rule changes 
should be disapproved, interested persons are 
invited to submit written data, views and arguments 
concerning the submissions within 30 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capito! Street; Washington, D.C. 20549. Reference 
should be made to File No. SR-NASD-80-1 or SR- 
NASD-80-2. 


Copies of the submissions, all subsequent 
amendments, all written statements with respect to 
the proposed rule changes which are filed with the 
Commission, and of all written communications 
relating to the proposed rule changes between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filings and of any subsequent 
amendments will be available at the principal office 
of the above-mentioned self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16564/February 11, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock (Par Value $.10) of MI FUND, INC. 
(formerly Marlene Industries Corporation). 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16565/February 11, 1980 


In the Matter of Application of the 
BOSTON STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


NOTICE OF APPLICATION FOR UNLISTED TRADING 
PRIVILEGES 


The Boston Stock Exchange, Inc. (“BSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(C) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security: 


Dynamics Research Corporation 
Common Stock, $.10 par Value (File No. 7- 
5152). 


The common stock of Dynamics Research 
Corporation (“Dynamics”) has been listed solely on 
the Boston Stock Exchange, Inc. (“BSE”) since 
December 3, 1973. Dynamics has, however, filed an 
application to withdraw from listing and registration 
on the BSE, which application is pending before the 
Commission.! The BSE has asked that the 
Commission defer consideration of the delisting 
application until it has taken action with respect to 
the instant application for unlisted trading 
privileges.? 


Interested persons are invited to submit on or before 
March 10, 1980, written data, views and arguments 
concerning the above-referenced application for 
unlisted trading privileges. Persons desiring to make 
written comments should file three copies thereof 
with the Secretary of the Securities and Exchange 
Commission, Washington, D.C. 20549. 


Following this opportunity for hearing, the 
Commission will approve the application if it finds, 
based upon all the information available to it, that 
the extension of unlisted trading privileges pursuant 





‘Notice of the filing of such application was given in 
Securities Exchange Act Release No. 16509 
(January 16, 1980), 45 FR 5865 (January 24, 1980). 


Letter from Walter E. Cummings, Secretary of the 
BSE to Sally Hamrick of the Commission’s staff 
(January 10, 1980). 
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to such application is consistent with the 
maintenance of fair and orderly markets and the 
protection of investors. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16566/February 12, 1980 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW YORK STOCK EXCHANGE, INC. 


File No. SR-NYSE-77-13 


The New York Stock Exchange, Inc. (“NYSE”) filed on 
January 25, 1980 a second amendment to a 
proposed rule change under Rule 19b-4 concerning 
standards for becoming an “approved person” 
under the rules of the NYSE. Among other things, the 


proposed rule change would specify those persons 
associated with an NYSE member that are required 
to become approved persons. The proposed 
amendment revises the categories of persons 
associated with a member that would be required to 
become approved persons. Also, an alternate 
method for compliance with NYSE requirements for 
examination of books and records is proposed for 
certain foreign domiciled approved persons. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
February 18, 1980. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the propose rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments 
concerning the submission within 21 days from the 
date of publication in the Federal Register. Persons 
desiring to make written comments should file six 
copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NYSE-77-13. 


Copies of the submission, any subsequent 
amendments, all written statements with respect to 
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the proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those which 
may be withheld from the public in accordance with 
the provisions of 5 U.S.C. §552, will be available for 
inspection and copying at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory 
organization. 


For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16567/February 13, 1980 


In the Matter of Application of the 
PACIFIC STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 


FINDINGS AND ORDER GRANTING APPLICATION 
FOR UNLISTED TRADING PRIVILEGES 


The Pacific Stock Exchange (“PSE”) has filed an 
application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following security which is listed on another national 
securities exchange: 


Resorts International, Inc. 
Class A (File No. 7-5150) & B (File No. 7-5151) 
common stock, $1 Par Value! 


The Commission finds that approval of the PSE’s 
application for unlisted trading privileges in this 





1Notice of this application was given in Securities 
Exchange Act Release No. 16510A (January 22, 
1980), 45 FR 6681. The Commission has received 
no comments with respect to this application. 
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security is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange, registered with 
the Commission pursuant to Section 6 of the Act, the 
PSE is subject to the provisions of paragraph (b) of 
the section, and the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject security, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
17a-15 under the Act [17 CFR 240.17a-15]. The 
availability of last sale information for the subject 
security should contribute to pricing efficiency and 
to ensuring that transactions on the PSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally the 
Commission has received no comments indicating 
that the granting of this application would not be 
consistent with maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the PSE 
application will provide increased opportunities for 
completion among brokers and dealers and among 
exchange markets consistent with the purpose of the 
Act and the objectives of the national market 
system. 


ACCORDINGLY, IT IS ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the application for 
uniisted trading privileges on the PSE in the above 
named security is hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16568/February 12, 1980 


In the Matter of Applications of the 
MIDWEST STOCK EXCHANGE, INC. 
For Unlisted Trading Privileges 
Securities Exchange Act of 1934 
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FINDINGS AND ORDER GRANTING APPLICATIONS 
FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
applications with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act of 
1934 (“Act”) and Rule 12f-1 [17 CFR 240.12f-1] 
thereunder, for unlisted trading privileges in the 
following securities which are listed on another 
national securities exchange: 


Valero Energy Corporation 
Common Stock, $1.00 par Value (File No. 7- 
5147); 


Gelco Corporation 
Common Stock, $.50 Par Value (File No. 7-5148; 
and 


Modern Merchandising, Inc. 
Commean Stock, $.01 Par Value (File No. 7- 
5149).! 


The Commission finds that approval of the MSE’s 
applications for unlisted trading privileges in these 
securities is consistent with the maintenance of fair 
and orderly markets and the protection of investors. 
As a national securities exchange, registered with 
the Commission pursuant to Section 6 of the Act, the 
MSE is subject to the provisions of paragraph (b) of 
that section, and to the Commission’s inspection 
authority and oversight responsibility under 
Sections 17 and 19 of the Act and the rules and 
regulations thereunder. In addition, transactions in 
the subject securities, regardless of the market in 
which they occur, are reported in the consolidated 
transaction reporting system contemplated by Rule 
17a-15 under the Act [17 CFR 240.17a-15]. The 
availability of last sale information for the subject 
securities should contribute to pricing efficiency 
and to ensuring that transactions on the MSE are 
executed at prices which are reasonably related to 
those occurring in other markets. Finally, the 
Commission has received no comments indicating 
that the granting of these applications would not be 
consistent with the maintenance of fair and orderly 
markets and the protection of investors. The 
Commission further finds that approval of the MSE 
applications will provide increased opportunities for 





‘Notice of these applications was given in Securities 
Exchange Act Release No. 16510A (January 22, 
1980), 45 FR 6683. The Commission has received 
no comments with respect to these applications. 
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competition among brokers and dealers and among 
exchange markets consistent with the purposes of 
the Act and the objectives of the national market 
system. 


ACCORDINGLY, IT 1S ORDERED, pursuant to Section 
12(f)(1)(B) of the Act, that the applications for 
unlisted trading privileges on the MSE in the above 
named securities are hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16569/February 13, 1980 


An order has been issued granting the application of 
the American Stock Exchange, Inc. to strike the 
common stock ($1 Par Value) of AMC INVESTORS, 
INC. (formerly Aberdeen Manufacturing Corp.) from 
listing and registration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16570/February 13, 1980 


In the Matter of 

MUNICIPAL SECURITIES RULEMAKING BOARD 
Suite 507 

1150 Connecticut Avenue, N.W. 

Washington, D.C. 20036 


(SR-MSRB- 79-14) 


ORDER APPROVING PROPOSED RULE CHANGE 


On December 17, 1979, the Municipal Securities 
Rulemaking Board (the “MSRB”) filed with the 
Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934, 15 U.S.C. 78(s)(b) 
(the “Act”) and Rule 19b-4 thereunder, copies of a 
proposed rule change. The purpose of the proposed 
rule change is to conform the provisions of the 
MSRB’s current arbitration code, contained in MSRB 
rule G-35, to those of the Uniform Code of Arbitration 
(the “Uniform Code”) drafted by the Securities 
Industry Conference on Arbitration. The proposed 
rule change would modify the MSRB’s arbitration 
procedures for the resolution of disputes arising 
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between customers and municipal securities 
professionals and for the resolution of intra-industry 
disputes involving municipal securities brokers and 
dealers. The proposal anticipates that the Uniform 
Code will be adopted by other self-regulatory 
organizations to provide a uniform system of 
arbitration throughout the securities industry.' 


Notice of the proposed rule change together with the 
terms of substance of the proposed rule change was 
given by publication of a Commission Release 
(Securities Exchange Act Release No. 16459 
(December 28, 1979)) and by publication in the 
Federal Register (45 FR 1718 (1980)). Nocomments 
were received by the Commission with respect to the 
proposed rule change. 


The Commission finds that the proposed rule 
change is consistent with the requirements of the 
Act and the rules and regulations thereunder 
applicable to the MSRB and, in particular, the 
requirements of Section 15B and the rules and 
regulations thereunder.” 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned 
proposed rule change be, and it hereby is, approved. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








‘The Uniform Code has been adopted by the New 
York Stock Exchange, !nc., Securities Exchange Act 
Release No. 16390 (November 30, 1979), 44 FR 
70616 (1979); the Cincinnati Stock Exchange, 
Release No. 16472 (January 8, 1980), 45 FR 2722 
(1980); the American Stock Exchange, Inc., Release 
No. 16502 (January 16, 1980), 45 FR 5863 (1980); 
and the Midwest Stock Exchange, Incorporated, 
Release No. 16503 (January 16, 1980), 45 FR 5860 
(1980). 


The Commission emphasizes, however, that, not- 
withstanding the approval of the proposed rule 
change, arbitration clauses contained in customer 
agreements that purport to bind customers to 
arbitrate future disputes raising claims under the 
federal securities laws are unenforceable against 
customers that choose to obtain a judicial de- 
termination of such claims. See Securities Exchange 
Act Release No. 15984 (July 2, 1979), 44 FR 40462 
(1979). 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21414/February 8, 1980 


In the Matter of 


GULF POWER COMPANY 
Pensacola, Florida 


(70-6390) 


ORDER AUTHORIZING ACQUISITION OF RAILROAD 
CARS FOR TRANSPORTING COAL 


Gulf Power Company (“Gulf”), an electric utility 
subsidiary of The Southern Company, a registered 
holding company, has filed an application and an 
amendment thereto with this Commission pursuant 
to Sections 9(a) and 10 of the Public Utility Holding 
Company Act of 1935 (“Act”) regarding the following 
proposed transaction. 


Gulf proposes to acquire railroad coal cars for use in 
transporting coal to Unit No. 2 (“Unit No. 2”) of a 
steam electric generating plant located along the 
bank of the Pascagoula River in Jackson County, 


Mississippi (“Plant Daniel”). Unit No. 1 of Plant 
Daniel, which currently is owned by Mississippi 
Power Company (‘Mississippi’), began its 
commercial operation in September 1977. Gulf is 
now bearing all costs of construction of Unit No. 2, 
which is expected to commence commercial 
operation in June 1981. At such time, the entire 
plant, consisting of both units and all other facilities 
and equipment, will be owned as tenants incommon 
by Gulf and Mississippi with each company owning 
an undivided 50% interest therein (See HCAR No. 
19696, September 28, 1976). 


Mississippi, as agent for Gulf, has contracted to 
purchase low sulphur coal to be mined in Utah and 
Colorado. Beginning in the year 1980, the contract 
calls for the delivery of 800,000 tons annually for use 
as fuel for Unit No. 2. In the opinion of Gulf's 
management, the most economical method for 
obtaining reliable delivery service of the coal is by 
use of several unit trains utilizing cars specifically 
constructed so that each will automatically 
discharge onto the coal pile at Plant Daniel. Cars for 
such specialized unit trains are not furnished by the 
railroads, but rather are supplied by the shipper with 
the railroads providing the locomotives and 
cabooses. A total of approximately 230 cars will be 
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required for the handling of the coal movement for 
use in the operation of Unit No. 2. 


Gulf’s management believes that the most 
economical method of providing the required cars 
will be by purchase thereof. The price for the 
purchase of the cars is $33,720 per car, making an 
aggregate acquisition cost of $7,755,600, plus 
escalation costs, F.0.B. Covington, Kentucky. It is 
expected that delivery of the cars will begin February 
22, 1980. Payment will be made by Gulf within 15 
days after receiving each invoice. There will be eight 
invoices covering 25 cars each and one invoice 
covering 30 cars. 


Gulf and Mississippi currently are negotiating an 
amendment to the plan of joint ownership of Plant 
Daniel which is expected to provide, among other 
things, that upon commencement of commercial 
operation of Unit No. 2 the railroad coal cars 
purchased by Gulf will be included as facilities to be 
jointly owned by Gulf and Mississippi. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction overthe 
proposed transaction. The fees and expenses to be 
incurred in connection with the proposed 
transaction are estimated at $9,000, including legal 
fees of $5,500. 


Due notice of the filing of said application has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21385), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
application, as amended, be granted: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application, aS amended, be, and it hereby is, 
granted, effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





Volume 19, No. 8, February 26, 1980 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21426/February 11, 1980 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
P.O. Box 61005 
New Orleans, Louisiana 70161 


MISSISSIPPI POWER & LIGHT COMPANY 
P.O. Box 1640 
Jackson, Mississippi 39205 


ARKANSAS POWER & LIGHT COMPANY 
P.O. Box 551 
Little Rock, Arkansas 72203 


ARKANSAS-MISSOURI POWER COMPANY 
405 West Park Street 
Blytheville, Arkansas 72315 


LOUISIANA POWER & LIGHT COMPANY 
142 Delaronde Street 
New Orleans, Louisiana 70174 


NEW ORLEANS PUBLIC SERVICE, INC. 
317 Baronne Street 
New Orleans, Louisiana 70160 


(70-5399) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING PROPOSED INCREASE IN 
AUTHORIZED BANK BORROWINGS, AND OF 
PROPOSED AMENDMENTS TO VARIOUS 
AGREEMENTS RELATING TO CONSTRUCTION 
PROGRAM 


NOTICE IS HEREBY GIVEN that Middle South 
Utilities, Inc. (“MSU”), a registered holding 
company, its wholly-owned subsidiary, Middle South 
Energy, Inc. (“MSE”), which has been organized to 
construct and own electric generating facilities for 
the MSU system, and MSU’s above-named principal 
operating subsidiaries have filed with the 
Commission post-effective amendments to the 
application-declaration in this proceeding pursuant 
to Sections 6(a), 7 and 12 of the Public Utility 
Holding Company Act of 1935 (“Act”) regarding the 
following proposed transactions. All interested 
persons are referred to the amended application- 
declaration for a complete statement of. the 
proposed transactions. 
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By order in this proceeding dated June 24, 1977 
(HCAR No. 20090), MSE was authorized to enter into 
an Amended and Restated Bank Loan Agreement 
(“Bank Loan Agreement”) with Manufacturers 
Hanover Trust Company, as agent, and a group of 
banks (“Banks”) whereby MSE could borrow and 
reborrow on revolving credit basis up to 
$565,000,000 through and including December 31, 
1982, all of such borrowings to be due and payable 
on such date. No repayments prior to such date are 
required. As security for loans under the Bank Loan 
Agreement, MSE assigned to the Banks certain of its 
rights under two agreements. 


As of December 21, 1979, MSE has borrowed 
$547,000,000 under the Bank Loan Agreement. 
Proceeds of such borrowings have been applied to 
the cost of construction of the Grand Gulf Nuclear 
Electric Generating Station (“Grand Gulf Project”), a 
two-unit station presently under construction in 
Grand Gulf, Mississippi, and currently estimated to 
cost $3,000,000,000. The first unit is scheduled for 
commercial operation in April, 1982, and the second 
unit is scheduled for commercial operation in April, 
1985. Through December 31, 1979, approximately 
$1,400,000,000 has been expended on 
construction. To enable MSE to continue 
construction of the Grand Gulf Project and for the 
other purposes stated in the application-declaration, 
as amended, MSE proposes to amend the terms of 
the Bank Loan Agreement to modify the present 
amounts of the commitments of certain of the Banks 
thereunder. The two agreements assigning a 
security interest to the Banks will be amended 
accordingly, or new agreements may be entered 
into, to conform these agreements to the proposed 
changes. The total commitment of the Banks will be 
increased by $243,000,000 from $565,000,000 to 
not more than $808,000,000. 


In addition to increasing the aggregate commitment, 
MSE has negotiated other changes in the Bank Loan 
Agreement and hereby requests authorization in 
order to: (1) extend the maturity of borrowings under 
the Bank Loan Agreement from December 31, 1982 
to December 31, 1985 and borrow and reborrow any 
amounts committed on a revolving credit basis 
during such period; (2) agree that the aggregate 
commitment of the Banks can be reduced by 
$150,000,000 per year by the end of the years 1983, 
1984, and 1985 and that any borrowings in excess of 
the reduced commitment be repaid at the time of the 
reduction; (3) agree that a default will occur if Grand 
Gulf Unit No. 1 is not placed in commercial 
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operation by December 31, 1982; and (4) change 
the interest rate formula as follows: 


Time Period 
To March 31, 1980 


Present Rate 

110% x (3/4 of 1% 
plus MHT Rate*) 
110% x (1% plus 
MHT Rate) 


Proposed Rate 
Same 


April 1, 1980 to 
December 31, 
1982 

January 1, 1983 
to December 31, 
1985 


110% x (3/4 of 1% 
plus MHT Rate) 


None applicable 110% x (1% plus 


MHT Rate) 


*Commercial loan rate of Manufacturers Hanover 
Trust Company in New York City on 90-day loans to 
its most responsible and substantial domestic 
corporate borrowers. 


In all other respects the Bank Loan Agreement would 
remain unchanged from the form of agreement now 
in effect. 


No finders fee or other similar fee, commission or 
renumeration is to be paid in connection with the 
negotiation of the terms of the proposed amendment 
to the Bank Loan Agreement or issuance of notes 
thereunder. Estimated expenses in connection with 
the consummation of the proposed transactions will 
be supplied by post-effective amendment. It is 
stated that no state or federal commission, other 
than this Commission, has jurisdiction over the 
proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 10, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application-declaration as amended by said 
post-effective amendments, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated addresses, and proof of service 
(by affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendments or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
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of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices or orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21427/February 11, 1980 


In the Matter of 


GULF POWER COMPANY 
Pensacola, Florida 


(70-6383) 


SUPPLEMENTAL ORDER AUTHORIZING 
ESTABLISHMENT OF SINKING FUND FOR 
PREFERRED STOCK 


Gulf Power Company (“Gulf”), an electric utility 
subsidiary of The Southern Company (“Southern”), a 
registered holding company, has filed a _ post- 
effective amendment to its amended application- 
declaration with this Commission pursuant to 
Sections 6(a), 7 and 12(c) of the Public Utility 
Holding Company Act of 1935 (“Act”) and Rules 42 
and 50 promulgated thereunder regarding the 
following transaction. 


By order dated February 5, 1980 (HCAR No. 21419), 
the Commission authorized Gulf, among other 
things, toissue and sell, at competitive bidding, up to 
100,000 shares of its preferred stock, par value 
$100 per share (“Preferred Stock”). It was stated in 
the application-declaration that Gulf may make 
provision for a cumulative sinking fund for the 
benefit of the new Preferred Stock. 


On February 6, 1980, Gulf was presented with four 
proposals for the purchase of the new Preferred 
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Stock, all of which were rejected by the Board of 
Directors as not in the best interests of Gulf, its 
customers and stockholders. Accordingly, by post- 
effective amendment to the application-declaration 
in: this proceeding, Gulf now proposes to make 
provision for a cumulative sinking fund for the 
benefit of the new Preferred Stock and to invite new 
proposals for the purchase of the new Preferred 
Stock. The sinking fund will retire 5% annually of the 
number of shares initially issued, commencing five 
years after the sale. In addition, Gulf will have the 
non-cumulative option of any sinking fund date, 
commencing five years after the sale, of redeeming 
an additional like number of shares. The new 
Preferred Stock will be redeemable for the sinking 
fund at a sinking fund redemption price equal to the 
initial public offering price for the new Preferred 
Stock, plus an amount equal to dividends accrued to 
the redemption date. In all other respects the 
transactions as heretofore authorized by the 
Commission in this proceeding would remain 
unchanged. No additional fees, commissions or 
expenses have been incurred in connection with the 
proposed transaction, and no further state or federal 
approval, other than that of this Commission, is 
necessary. 


On the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
Rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in 
the public interest and in the interest of investors 
and consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT 1S ORDERED, pursuant to the applicable 
provisions of the Act and the rules thereunder, that 
said application-declaration, as amended by said 
post-effective amendment, be, and it hereby is, 
granted and permitted to become effective 
forthwith, subject to the terms and conditions 
prescribed in Rules 24 and 50 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21428/February 12, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 
Westborough, Massachusetts 


(70-6384) 


SUPPLMENTAL ORDER RELEASING JURISDICTION 
OVER FEES AND EXPENSES 


New England Electric System (“NEES”), a registered 
holding company, has filed with this Commission a 
post-effective amendment to its application- 
declaration previously filed and amended pursuant 
to Sections 6(a) and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) and Rule 50 
promulgated thereunder concerning the following 
matter. 


By order dated January 10, 1980 (HCAR No. 21387), 
NEES was authorized to issue and sell, through 
December 31, 1984, up to 1,000,000 shares of its 
authorized but unissued common shares, $1 par 
value, pursuant to The New England Electric System 
Companies Incentive Thrift Plan. Jurisdiction was 
reserved in said order with respect to the fees and 
expenses to be incurred in connection with the 
proposed transaction. 


By post-effective amendment, NEES states that the 
fees and expenses to be incurred in connection with 
the transaction are estimated at $250,000 through 
1984, including administration, management and 
trustee’s fees and expenses of $202,900, and 
service fees of New England Power Service 
Company, a subsidiary of NEES, of $47,000. 


Upon the basis of the facts in the record, as 
amended by said post-effective amendment, it is 
hereby found that the applicable standards of the 
Act and the rules thereunder are satisified and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and inthe interests 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 


standards of the Act and rules thereunder, that said 
aoplication-declaration, as amended by said post- 
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effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act. 


IT IS FURTHER ORDERED that the jurisdiction 
heretofore reserved be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21429/February 12, 1980 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
MIDDLE SOUTH ENERGY, INC. 
New Orleans, Louisiana 


(70-6051) 


ORDER AUTHORIZING SALE OF COMMON STOCK 
BY SUBSIDIARY TO PARENT HOLDING COMPANY 


Middle South Utilities, Inc. (“Middle South”), a 
registered holding company, and Middle South 
Energy, Inc. (“MSEI”), a wholly-owned subsidiary of 
Middle South, have filed post-effective amendments 
to an application-declaration previously filed with 
this Commission pursuant to Sections 6(a), 7, 9(a), 
10 and 12(f) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rule 43 promulgated 
thereunder regarding the proposed transaction. 


By Commission order dated December 20, 1977 in 
this matter (HCAR No. 20327), MSEI was authorized 
to issue and sell to Middle South and Middle South 
was authorized to purchase, from time to time, 
through and including December 31, 1978, 75,000 
shares of MSEI’s authorized but unissued common 
stock, no par value (“1978 Common Stock”), at a 
price of $1,000 per share for an aggregate cash 
purchase price of $75,000,000. Sales of 1978 
Common Stock aggregating 53,000 shares occurred 
during 1978. 


By Commission order dated December 27, 1978 in 
the matter (HCAR No. 20849) MSEI was authorized 
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to issue and sell to Middle South, and Middle South 
was authorized to purchase (i) from time to time, 
through and including June 30, 1979, up to 10,000 
shares of the 1978 Common Stock wich were unsold 
as of December 31, 1978 (“Carryover Shares”), and 
(ii) from time to time through and _ including 
December 31, 1979, up to 75,000 additional shares 
of MSEI’s authorized but unissued common stock, 
no par value (“1979 Common Stock”). 


By Commission order dated August 13, 1979 in the 
matter (HCAR No. 21182) MSEI was authorized to 
issue and sell to Middle South, and Middle South was 
authorized to purchase from time to time through 
and including June 30, 1980, up to 50,000 
additional shares of MSEI’s authorized but unissued 
common stock, no par value (“1980 Common 
Stock”). As of January 14, 1980 MSEI had sold all of 
the Carryover Shares, all of the 1979 Common Stock 
and 28,700 shares of the 1980 Common Stock of 
Middle South. 


It now appears that, based upon MSEI’s revised 
estimate of cash requirements for 1980, in addition 
to the 21,300 shares of 1980 Common Stock which 
were unsold as of January 14, 1980 it may be 
necessary for MSEI to issue and sell to Middle South 
through and including December 31, 1980, an 
aggregate of 50,000 additional shares of its 
authorized but unissued common stock, no par 
value (“Additional Shares”). 


MSEI proposes to issue and sell, and for Middle 
South to purchase, up to such 50,000 shares of 
Additional Shares through and including December 
31, 1980, at a price of $1,000 per share for an 
aggregate cash purchase of $50,000,000. MSEI will 
apply the proceeds of sales of Additional Shares to 
costs incurred by it in the construction of the Grand 
Gulf Project. 


MSEI is authorized by its articles of incorporation to 
issue up to 1,000,000 shares of its common stock, 
no par value, and as of January 14, 1980 MSEI has 
issued and sold an aggregate of 385, 700 shares of its 
common stock no par value to Middle South for an 
aggregate cash consideration of $385, 700,000. 


MSEI and Middle South believe it is preferable for 
sales of Additional Shares to be timed to coincide 
with the MSEl’s cash needs from time to time, which 
are primarily determined by the nature and pace of 
the construction work on the Grand Gulf Project. 
Accordingly, MSE! and Middle South propose that 
sales of the Additional Shares occur from time to 
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time through December 31, 1980 in increments to 
be determined by MSEI and Middle South. Each 
such sale will be reported to the Commission by a 
Certificate filed pursuant to Rule 24. 


To the extent funds are required from external 
sources to acquire the Additional Shares, Middle 
South will obtain such funds through the issuance 
and sale of its unsecured short-term promissory 
notes issued under a revolving credit agreement 
dated as of June 29, 1979, with a group of banks 
headed by Manufacturers Hanover Trust Company, 
New York, New York, as authorized by the 
Commission's order dated June 7, 1979 (HCAR No. 
21093). Sale of the Additional Shares will enable 
MSEI to continue construction of the Grand Gulf 
Project and to maintain capitalization ratios required 
under various agreements. 


It is stated that no special or severable fees, 
commissions or expenses will be incurred in 
connection with the proposed transaction. It is 
further stated that no state or federal regulatory 
authority, other than this Commission, has 
jurisdiction over the proposed transaction. 


Due notice of the filing of said post-effective 
amendments to said application-declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21400), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisified and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 
hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21430/February 13, 1980 


In the Matter of 


NEW ENGLAND ELECTRIC SYSTEM 

NEW ENGLAND POWER SERVICE COMPANY 
25 Research Drive 

Westborough, Massachusetts 05181 


(70-6353) 


NOTICE OF PROPOSED EXTENSION OF SHORT- 
TERM BORROWING AUTHORIZATION FOR 
SUBSIDIARY SERVICE COMPANY 


NOTICE IS HEREBY GIVEN that New England 
Electric System (“NEES”), a registered holding 
company, and its service company subsidiary, New 
England Power Service Company (‘“‘NEPSCO”), have 
filed with this Commission a_ post-effective 
amendment to their application-declaration 
previously filed and amended pursuant to the Public 
Utility Holding Company Act of 1935 (“Act”), 
designating Sections 6(a), 7, 9(a), 10, 12 and 13 of 
the Act and Rules 42, 45, 90 and 91 promulgated 
thereunder as applicable to the following proposed 
transaction. All interested persons are referred to 
the application-declaration, as amended by said 
post-effective amendment, which is summarized 
below, for a complete statement of the proposed 
transaction. 


By order dated December 21, 1979 (HCAR No. 
21354), NEPSCO was authorized, among other 
things, to issue and sell from time to time through 
March 31, 1980, its short-term notes (“Notes”) to 
banks and/or NEES up to a maximum amount of 
$4,000,000 outstanding. By post-effective 
amendment it is requested that the period within 
which NEPSCO may make such borrowings, to the 
maximum of $4,000,000 outstanding, be extended 
until March 31, 1981. 


The Notes would be issued to banks and/or to NEES, 
would mature in less than one year from date of 
issuance and would provide for prepayment in whole 
or in part without penalty. The Notes issued to banks 
would bear interest at a rate not exceeding the prime 
rate in effect at the time of issuance (not including 
any fees in lieu of compensating balances), and 
those issued to NEES would bear interest at a rate not 
in excess of the prime rate in effect at the time of 
issuance. Assuming a prime rate of 15.25% and 
compensating balance requirements of 20%, or fees 
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equivalent thereto, the effective interest cost of bank 
borrowings would be 19.06%, and the effective 
interest cost of borrowings from NEES would be 
15.25%. 


It is proposed that NEPSCO may prepay its Notes 
issued to NEES, in whole or in part, with borrowings 
from banks and that NEPSCO may prepay its Notes 
issued to banks, in whole or in part, with borrowings 
from NEES. In the event of borrowings from banks at 
a higher interest rate than the rate on the Notes 
issued to NEES being prepaid with such bank 
borrowings, NEES will credit NEPSCO with the 
interest differential from the date of issuance of the 
new Notes to the normal maturity date of the Notes to 
NEES being prepaid. In the event of borrowings from 
NEES will be the lower of (1) the interest rate on the 
Notes issued to banks being prepaid (but only until 
the maturity date of the Notes so prepaid, and 
thereafter at the prime rate), or (2) the prime rate. 


There are no additional fees or expenses to be 
incurred in connection with the proposed 
transaction. It is stated that no state commission and 
no federal commission, other than this Commission, 
has jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 11, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said application-declaration, as amended by said 
post-effective amendment, which he desires to 
controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. Any 
such request should be addresed: Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request should be served 
personally or by mail upon the applicants-declarants 
at the above-stated address, and proof of service (by 
affidavit or, in case of an attorney at law, by 
certificate) should be filed with the request. At any 
time after said date, the application-declaration, as 
amended by said post-effective amendment or as it 
may be further amended, may be granted and 
permitted to become effective as provided in Rule 23 
of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
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matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21431/February 13, 1980 


In the Matter of 


INDIANA & MICHIGAN POWER COMPANY 
Fort Wayne, Indiana 


(70-6088) 


Indiana & Michigan Power Company (“IMP”), a 
generating subsidiary of Indiana & Michigan Electric 
Company, an electric utility subsidiary of American 
Electric Power Company, Inc., a registered holding 
company, has filed with this Commission a post- 
effective amendment to its application-declaration 
previously filed and amended pursuant to Sections 
6, 7 and 12(c) of the Public Utility Holding Company 
Act of 1935 (“Act”) and Rules 42(b)(2) and 50(a)(5) 
promulgated thereunder concerning the following 
matter. 


By order dated April 5, 1978 (HCAR No. 20485), 1MP 
was authorized to negotiate the issuance and sale of 
up to $300,000,000 of its first mortgage bonds to 
institutional investors in a private placement. 
Jurisdication was reserved in said order with respect 
to the fees and expenses to be incurred in 
connection with the transaction. By order dated 
June 5, 1978 (HCAR No. 20576), IMP‘ was 
authorized to issue and sell said bonds, and 
jurisdiction was released with respect to agents’ fees 
of $600,000 and continued with respect to other fees 
and expenses. 


By post-effective amendment IMP states that the 
other fees and expenses incurred were $570,464, 
including Michigan Public Service Commission 
filing fees of $300,000 and attorneys’ fees of 
$176,144. 


Upon the basis of the facts in the record, as 
amended by said post-effective amendment, it is 
hereby found that the applicable standards of the 
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Act and the rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, subject 
to the terms and conditions prescribed in Rule 24 
promulgated under the Act, and that the jurisdiction 
heretofore reserved be, and it hereby is, released. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21432/February 13, 1980 


In the Matter of 


LOWELL GAS COMPANY 
Lowell, Massachusetts 


CAPE CODE GAS COMPANY 
Hyannis, Massachusetts 


(70-6170) 


ORDER AUTHORIZING EXTENSION OF SHORT- 
TERM FINANCING 


Lowell Gas Company (“Lowell”) and Cape Cod gas 
Company (‘Cape Cod”), public utility subsidiaries of 
Colonial Gas Energy System (‘Colonial’), a 
registered holding company, have filed with this 
Commission a post-effective amendment to the 
joint declaration in this proceeding pursuant to 
Sections 6 and 7 of the Public Utility Holding 
Company Act of 1935 (“Act”) regarding the following 
transaction. 


By order dated December 26, 1979 (HCAR No. 
21359), this Commission authorized Lowell to 
increase the maximum loan amount under its credit 
agreements from $11,800,000 to $12,500,000 
through March 31, 1980. Such increase was 
occasioned by the additional working capital 
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requirements of Lowell and Cape Cod due to 
increased cost of natural gas supplied by pipeline. 
By post-effective amendment Lowell hereby 
requests, for similar reasons, that the increased 
maximum loan amount heretofore requested by it be 
extended through June 30, 1980. 


The fees, commissions and expenses to be incurred 
in connection with the proposed transaction are 
estimated to total $2,000, comprised of legal fees. 
No state commission, and no federal commission, 
other than this Commission has jurisdiction over the 
proposed transaction. 


Due notice of the filing of said post-effective 
amendment to the application-declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21392), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisified and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and 
consumers that said application-declaration, as 
amended by said post-effective amendment, be 
granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
application-declaration, as amended, be, and it 


hereby is, granted and permitted to become 
effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21433/February 13, 1980 


Administrative Proceeding File No. 3-1476 
In the Matter of 


AMERICAN ELECTRIC POWER COMPANY, INC. 
New York, New York 
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(70-4596) 


SUPPLEMENTAL MEMORANDUM AND ORDER 
APPROVING ACQUISITION OF COMMON STOCK OF 
COLUMBUS AND SOUTHERN OHIO ELECTRIC 
COMPANY BY AMERICAN ELECTRIC POWER 
COMPANY, INC. 


On July 21, 1978, we issued our opinion (HCAR No. 
20633) approving, in principle, the application, 
under Sections 9(a)(1) and 10 of the Public Utility 
Holding Company Act of 1935 (“Act”), of American 
Electric Power Co., Inc. (“AEP”), a registered holding 
company, to acquire, by tender offer, the common 
stock of Columbus and Southern Ohio Electric 
Company (““CSOE”). AEP proposes to offer 1.3 shares 
of its common stock for each share of CSOE. The 
offer is to be conditioned on acceptance by holders 
of not less than 80% of all the outstanding shares of 
CSOE, common and preferred. this, as noted below, 
is equivalent to about 88% of the common shares 
alone. 


We did not then issue an order because the record 
was incomplete concerning two matters: AEP’s 
proposed arrangements with the Ohio municipals 
and, secondly, the reasonableness of the 
consideration AEP is offering for the CSOE common 
stock. 


After extensive negotiations AEP, Ohio Power 
Company, its principal utility electric subsidiary, 





‘Since April 1, 1974, AMPO has operated under an 
interconnection agreement with Ohio Power 


Company, principally to supply energy to the City of 
Orrville. 


‘These are planned 400 MW additions to CSOE’s 
existing coal-fired units at a site in Athens County. 
Plans and some site preparation have been 
completed by CSOE, but the construction has been 
postponed. The last estimate of total costs for two 
units was $880 million, based on the completion in 
1986 and 1987 respectively, of which less than 4% 
has been expended. The target dates are now 1987 
and 1990 but may be accelerated. Cost estimates 
have not been revised to allow for intervening 
changes. 


For a brief description of this project see American 
Electric Power Co., HCAR No. 15779 (June 30, 
1967). 
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CSOE and American Municipal Power-Ohio, Inc. 
(“AMPO”), entered into a Coordination Agreement 
dated as of May 1, 1979, which was filed with us on 
June 4, 1979, to comply with our instructions. AMPO 
is a not-for-profit corporation organized to own and 
operate facilities for the generation and 
transmission of electric energy, whose members 
now consist of more than 40 Ohio municipalities. 
Others may join when the agreement is 
implemented.! Subsequently, the record was 
completed regarding the exchange offer by several 
amendments, the last of which was filed on October 
10, 1979. 


On August 22, 1979 we issued our order (HCAR No. 
21192) notifying all participants to file, if they 
wished, briefs on any of the matters reserved in our 
prior decision. The Department of Justice filed a 
brief comment, which did not oppose approval of the 
acquisition. No briefs were filed by any of the other 
parties or participants in the proceeding. On January 
2, 1980, we were advised that AEP affirmed its prior 
consent to our Division of Corporate Regulation 
assisting the Commission in the preparation of its 
decision and order and that all other parties did not 
object to such assistance. 


|. The Coordination Agreement 


The Coordination Agreement offers AMPO a right to 
acquire either or both of two planned CSOE 
generating units, Poston 5 and 6,” if itso elects within 
six months of the day CSOE notifies AMPO that AEP 
has acquired 80% of the CSOE voting stock. AMPO 
may choose to acquire or construct different 
generating facilities, but such facilities must have a 
capacity between 600 MW and 1300 MW. The 
agreement provides that AEP and its subsidiaries 
shall provide assistance, to the extent AMPO desires, 
in selecting, constructing and operating whatever 
generating facilities AMPO chooses, for 
coordination, wheeling and interchange of energy 
with the AEP system. It contemplates that where 
practical, the facilities will duplicate, to the 
maximum extent feasible, the design features of 
AEP’s latest unit. It further provides that if AMPO 
proceeds with the Poston units, a station agreement 
and power delivery agreement will be completed 
with terms mutually agreeable among the parties to 
the Coordination Agreement, conforming in 
principle to the respective agreements of the 
Buckeye Project.2 These agreements will specify 
such details as operating the Poston units, 
transmission and distribution equipment and 
facilities necessary to establish delivery points to 
AMPO’s members, and charges. 
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Upon the acquisition, AMPO will become entitled, on 
six months’ notice, to reserve between 10 MW and 
200 MW from Ohio Power Company's Gavin plant, for 
the supply of its members. It is proposed that the 
1974 interconnection agreement between Ohio 
Power and AMPO will be amended and filed with the 
Federal Energy Regulatory Commission, which has 
jurisdiction over wholesale contracts. Its term, left 
blank, is to cover the period between the date AMPO 
acquires generating facilities to be constructed and 
the date of commercial operation of such facilities. 
The amount of power which AMPO elects to reserve 
is to be determined by it in terms of the needs of its 
members. 


As a nonprofit corporation, AMPO’s financing will be 
based essentially on long-term power contracts with 
the member municipal electric systems, which in 
turn depend on the credit of the municipalities. A 
constitutional amendment was passed by the Ohio 
legislature, subject to ratification in an election this 
June, that would authorize the organization of a 
municipal wholesale electric authority. AMPO thus 
qualified would finance its construction 
requirements with tax-exempt revenue bonds. 


The Department of Justice submitted a brief 
comment. It is not opposed to the tender offer and 
states that “implementation of the Coordination 
Agreement and associated agreements will provide 
municipal electric systems in Ohio with competitive 
options not previously available to them.” It requests 
that we retain jurisdiction so that, if the 
constitutional amendment and implementing 
legislation should not be adopted, we require AEP to 
take necessary steps to ensure that the Ohio 
municipalities gain the intended benefits of the 
Coordination Agreement. 


The Ohio municipalities had opposed the 
acquisition and later reached a settlement which is 
now embodied in the Coordination Agreement. They 
are Satisified that the agreement effectively serves 
their interests. We find that the Coordination 
Agreement meets the intent indicated in our earlier 
opinion. The Coordination Agreement is not 
conditioned on the proposed legislation. 


ll. The Exchange Offer 


Section 10(b)(2) of the Act provides that an 
application for an acquisition of utility assets or 
securities should be denied if we find that “the 
consideration to be given, directly or indirectly, in 
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connection with such acquisition is not reasonable 
or does not bear a fair relation to the sums invested 
in or the earnings capacity of the utility assets 
underlying the securities to be acquired.” In this 
proceeding the specific issue is whether the 
proposed exchange of 1.3 shares of AEP common 
stock for each CSOE share satisfies the statutory 
standard. This ratio was originally negotiated by the 
companies in 1968, and the record on this issue has 
been supplemented, as we have requested. The 
companies represent that the 1.3 to 1 exchange ratio 
remains reasonable and is fair to stockholders of 
both companies. There is adequate support for that 
conclusion. 


The supplemental data submitted to us show that as 
of December 31, 1978, AEP had outstanding 
110,674,765 shares of common stock, CSOE had 
16,147,976. Both companies forecast the issue of 
additional shares in 1979 through dividend 
reinvestment and employee stock purchase plans. 
AEP’s estimate also allowed for a public offering of its 
common stock in that year. At December 31, 1979, 
AEP had outstanding 121,340,747 shares, CSOE 
16,345,951. Accordingly, about 21.2 million AEP 
shares would be issued to acquire all the CSOE 
common stock, or about 14.9% of the 142.6 million 
shares outstanding after the exchange, all as of 
December 31, 1979. Before the exchange offer is 
made, AEP and CSOE will issue additional shares of 
common stock under their plans, but these will not 
be of a magnitude that will affect materially our 
findings herein. 


We note at the outset that the AEP system, like CSOE, 
is engaged in rendering electric service in a single 
region, with CSOE close to the geographical center of 
the AEP system. CSOE differs in that the 
metropolitan area of a single city dominates its 
service territory, while the AEP system serves a 
much larger and less urbanized territory. It means 
that their profits and risks do not always follow the 
same course, as shown in Appendix II. This diversity 
is the primary source of the advantages claimed for 
the proposed affiliation, and in our earlier decision 
we have examined at length the economic and 
technical consequences of incorporating CSOE into 
AEP’s integrated electric system. We have 
concluded that they would be favorable. 


If the CSOE stockholders accept the exchange offer, 
they will not thereby abandon their interest in CSOE 
entirely. In substance, the present CSOE 
shareholders will acquire a 14.9% common stock 
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interest, through AEP, in all of its operating electric 
utility companies, including CSOE, while the present 
AEP shareholders will gain the remaining common 
equity in CSOE in exchange for 14.9% of their 
interest in the other operating companies. There will 
be no other essential change in nature of the 
investments of either group of shareholders, or of 
their rank. 


The reasonableness of the exchange turns on a 
comparison of the common stocks in terms of 
capitalization, income and book values. Pertinent 
data are set forth in Appendices | to VI attached 
hereto. 


Appendix VI sets forth the capitalization of AEP 
(consolidated) and of CSOE for the years 1967, 
1972, 1975 and 1978. For the utility industry 
Capitalization is also a good indication of relative 
size. CSOE’s capital structure has generally been 
more conservative than AEP’s. At year-end 1978, 
debit was 51.2% of total capitalization for CSOE; it 
was 55.7% for AEP. Common equity was 32.9% for 
CSOE and 31.6% for AEP.* CSOE’s accounting 
policies have also been somewhat more 
conservative than AEP’s,° but the differences are not 
significant enough to require restatement of CSOE’s 
accounts to make them wholly consistent with AEP’s. 


They call, though, for a little added weighting in 
CSOE’s favor in reported income and capitalization 
data. 


For the purpose of measuring the fairness of the 
tender offer, it is appropriate to consider net income 
of CSOE and its contribution to the net income of the 
combined system after the acquisition. Such data 
appear in Appendix | for each of the six years 1973- 
1978, in some of which net income exceeded 14.9% 
of combined net income; in others it was less.® For 





“For 1967, debt and equity were 51.5% and 36.8%, 
respectively, for CSOE. They were 55.3% and 31.7% 
for AEP (consolidated). 


‘See for example, accounting for unbilled revenues, 
Appendix IV, note b. 


*In 1978, CSOE’s reported earnings declined by 
39%. It attributes this decline to a major coal strike, a 
blizzard of exceptional severity and delays in 
adjustment of allowed rates. 

’Pennzoil Company, 43 SEC 709, 736-37 (1968). 
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the six years, the average was 13.32%, and the ten- 
year average (1969-1978) was 12.41%. Appendix | 
includes like data in terms of book values, showing a 
six-year average of 14.27% and aten-year average of 
13.81%. Measured against these averages, an offer 
of 14.9% of the AEP common stock, under the terms 
of the exchange, yields a significant advantage to the 
CSOE stockholder. Appendix I! presents 
comparative data relating the terms of the exchange, 
1 share of CSOE for 1.3 AEP shares, to net income, 
dividends, book value and market prices. They are 
consistent with the results based on total net income 
and book values, as noted above. 


As Appendix VI indicates, AEP’s capitalization has 
grown 3.77 times between 1967 and 1978, as 
compared to CSOE’s growth of 4.36 times. In the 
years 1967-1975, AEP common stock has generally 
sold at market prices relatively higher than the 
prices for CSOE shares. Periodic sales of new 
common by both companies thus brought more 
capital per share for AEP than for CSOE, and the 
initial CSOE advantage in book value per share gave 
way in favor of AEP. As shown in Appendix II, at the 
end of 1967, before the offer, 1.3 shares of AEP 
represented, in book value, 0.87 of a CSOE share, 
while at the end of 1975, book value was 1.10. The 
changes in the three years following are not 
significant. AEP’s reported earnings grew faster than 
CSOE’s from 1967 through 1971. CSOE moved 
ahead in 1975 but has lost ground in the current 
period. 


Generally, we give little weight to a rise in market 
value following the announcement of the tender 
offer.’ Tender offers normally include a premium 
over market, which, as a result, affects the market 
price after the tender offer is announced. But that is 
not the situation before us. As indicated in Appendix 
Il, 1.3 shares of AEP sold at a substantial premium 
over one share of CSOE shortly before the proposed 
tender offer was made public, and market 
premiums, at greater or lesser percentages, 
continued thereafter. An exchanging snareholder 
who hopes to sell his AEP shares would find the 
prospect of a market premium persuasive and 
valuable. 


Section 9(a)(2) does not demand a mathematical 
equivalence of values for the terms of the exchange. 
A voluntary exchange requires some advantages, 
typically a premium, in order to induce acceptance 
of the tender offer. Section 10(b)(2) requires only 
that there be “a fair relationship” to investment and 
earnings between what is offered and the securities 
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to be acquired. We find, on the basis of our analysis, 
the terms of the exchange in this case are within the 
bounds prescribed by section 10(b)(2), for the 
shareholders of CSOE and for AEP. In so conciuding 
with respect to AEP, we take also into account the 
additional cost to AEP as a consequence of the 
proposed recapitalization of CSOE, as described 
below. We note, as we have previously found, that 
substantial benefits may be expected from the 
integration of CSOE into the AEP system, of which, 
however measured and considered, about 85% will 
inure to AEP and its stockholders. 


Ill. Recapitalization of CSOE 


The reorganization agreement, dated June 30, 1979, 
as amended, between AEP and CSOE includes some 
new provisions which relate to CSOE’s preferred 
stock. Under this agreement, CSOE proposes to 
retire seven of its eight series of preferred stock by 
repurchase for cash up to $80 million or by 
exchange for a new preference stock,® or both. This 
proposal is not subject to our approval under the 
Act.? It is an accommodation to AEP, linked to the 
tax-free exchange upon which AEP’s tender offer is 
predicated. CSOE’s proposal to its preferred 
stockholders and the tender offer of AEP are 
interdependent, and the repurchase and the 





8At a meeting of CSOE shareholders on April 24, 
1979, a charter amendment was approved which 
created a new class of preference stock junior to the 
preferred stock. 


9An acquisition of the common stock does not 
generally require the acquisition or retirement of the 
preferred stock, save in exceptional circumstances. 
See I//linois Power Company, 44 SEC 140, 148-152 
(1970); Michigan Power Co., HCAR No. 20569 (June 
1, 1978). 


OT hese two series, $100 par value per share, have an 
aggregate par value of about $19.3 million and their 
redemption price is about $20.5 million. Their 
dividend rates are $4.25 and $4.65, respectively. 


For a summary of pertinent data regarding the 
preferred stock, see Appendix VII. 


12Some of the preferred series include as a term of 
issue a provision that, if it redeems one series of 
preferred before a specific date, CSOE is required to 
redeem all other outstanding series. the critical date 
has passed for some of the series but not for others. 
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exchange with the preferred stockholders will not 
take place unless the acquisition of the CSOE 
common stock by AEP is completed and declared 
effective. 


Prior to 1968, when AEP’s tender offer was 
announced, CSOE had outstanding two series of 
preferred stock.'° Since 1968, CSOE issued six 
additional series of preferred stock, and the total 
preferred stock currently outstanding, including the 
$40 million series issued in 1978, has an aggregate 
par value of $158,354,000. Their annual dividend 
requirements total $13.9 million, representing an 
effective cost of 8.77%. 


Section 368(a)(1)(B) of the Internal Revenue Code 
of 1954, as amended, requires for a tax-free 
reorganization an acquisition of at least 80% of the 
voting stock and 80% of all “other” stock. In the case 
of CSOE, such “other” stock is its preferred stock. At 
first, when AEP proposed its tender offer, it was 
stated that CSOE would redeem its outstanding two 
series of preferred stock, the redemption price then 
amounting to $20.5 million."! The prospectus for five 
of the six preferred stock issues sold oy CSOE since 
1968 stated that, if the CSOE common stock is 
acquired by AEP under the terms of its tender offer, 
CSOE will redeem its preferred stock at the 
redemption prices plus accrued dividends to the 
date of redemption.'? This statement was not made 
in connection with the last series of $40 million. The 
redemption price for the seven series of preferred 
stock totals $133.1 million, which includes a $14.8 
million redemption premium. 


CSOE is now proposing an alternative. It will 
repurchase each of its series of preferred stock 
(excluding the last series) at the redemption price 
for cash up to $80 million with funds borrowed for 
the purpose. If the requests for cash should exceed 
$80 million, repurchases will be prorated, and 
preferred stockholders may receive cash and 
preference stock. Preferred stockholders may elect 
to exchange all of their stock, at the applicable 
redemption price, for the new preference stock. 
Those who choose neither course will retain their 
stock, with no change except as to voting rights. 
Concurrently with the tender offer, the common 
stockholders of CSOE will be asked to vote on a 
proposal to confer voting rights on CSOE preferred 
and preference stock. In AEP’s opinion, common 
stock and voting preferred are a single class for 
purposes of a tax-free exchange and 80% 
acceptance by the class so constituted would satisfy 
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the requirements of the Code. On this assumption, 
acceptances of the tender offer by holders of 88% of 
the common stock would be sufficient. 


The interest rate on the borrowed funds will be 
determined by negotiations with the lenders. The 
dividend rate will be fixed in light of current yields 
about the time the offer is made by CSOE to its 
preferred stockholders. The Public Utilities 
Commission of Ohio, by order of October 3, 1979, 
authorized $80 million in notes and the issue of up to 
1,331,400 shares of preference stock,!? reserving 
jurisdiction with respect to the dividend rate. The 
preferred stock series subject to the offer amount to 
$118,354,000 in par value, and dividend 
requirements for these series total $10,089,726, an 
effective aggregate cost of 8.525% annually. CSOE 
proposes their retirement at the aggregate 
redemption price of $133,139,960 by repurchase 
and exchange, as noted, at interest and dividend 
rates that, in light of current yields and interest costs, 
are expected to exceed dividend costs on the seven 
series of preferred stock. 


Originally, AEP estimated or assumed, tentatively 
perhaps, a 10% cost on borrowed funds and yield on 
the preference stock. This would amount to 
$13,314,000, compared with $10,090,000 in 


dividends on the preferred stock series that the 
loans and preference stock would replace. Since the 
recapitalization plan is intended to facilitate AEP’s 
tender offer, the difference of about $3.2 million in 
senior charges, less tax adjustments for interest, 
must be regarded as an additional cost to AEP under 
its tender offer, of which incidentally about 15% will 
be absorbed by the common stockholders of CSOE 
as stockholders of AEP after the exchange. On the 
basis of 142.6 million shares of AEP to be 
outstanding, this decline in CSOE net income 
represents 2.3 cents per share. Each additional one 
percent in rates would amount -to about $1.33 
million in senior charges or 0.9 cents per share 
(before tax adjustments). In previously concluding 
that the terms of the exchange under the tender offer 





131f all the preferred stock is exchanged, CSOE would 
issue preference shares at $100 par value per share, 
paying cash in lieu of fractional shares. 


“The preference and preferred stock would 
constitute 13.4% of total capitalization as compared 
with 12.5% for the preferred stock now outstanding. 
18See Appendices III and VI. 


586/SEC DOCKET 


met the standards of section 10(b)(2), we have 
considered these costs to AEP as well. 


Section 10(b)(3) provides that we approve an 
acquisition unless we find that “such acquisition will 
unduly complicate the capital structure of the 
holding company system of the applicant...” In the 
proceeding before us, the applicant is AEP, and the 
transaction subject to our approval is its acquisition 
of the CSOE common stock. CSOE’s proposal 
regarding the CSOE preferred stockholders, though 
not requiring our approval, must be considered by us 
to determine whether it would produce the 
complexities described in section 10(b)(3). We find 
no such statutory complexities. 


The following table shows the capitalization of CSOE 
actual as of December 31, 1978, and pro forma, 
assuming the issuance of the minimum and 
maximum amounts of preference stock (in 


millions): Pro Forma 


Min. % Max. % 





Actual % 
Notes and cur- 
rent maturities $ 76 60 $ 156 
Long-term debt 570 45.2 570 45.2 570 45.2 
$ 646 51.2 $ 726 576 $ 649 51.5 
Deferred taxes 42 3.4 AZ S34 42 3.4 
Preferred stock 158 12.5 40 3.1 40° * 331 
Preference 
stock _ _ 53 42 130 
Common equity __415 329 _ 400 317 _ 400 317 
Total $1,261 100.0 $1,261 100.0 $1,261 100.0 


The pro forma (maximum) assumes a full exchange 
for preference stock, allowing only an addition of 
about $3 million in short-term debt to pay for 
fractional shares. This pro forma does not differ 
much from the actual.'* The pro forma (minimum) 
shows a Significant increase of debt that includes 
$80 million for the repurchase of the preferred 
stock. The increase in short-term debt to 12.5% of 
pro forma is not excessive. The effect on the 
consolidated capitalization of AEP is minimal.'> The 
increase in short-term debt is in any event temporary 
and in due time will be refunded by permanent or 
long-term securities under the standards of the Act. 
We do not consider the increase in debt, temporary 
as it is, to be of a magnitude that should bar the 
acquisition by AEP under section 10(b)(3). 


2m 9S) 19 (Os 


10.3 


We have considered also the issue of the preference 
stock in terms of section 10(b)(3) and AEP’s 
proposals as conditions to our approval of its 
acquisition of the CSOE common stock. The 
recapitalization of CSOE by the issue of a junior 
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preferred stock is due to the size of the proposed 
refunding. It considered $80 million as the 
maximum it would borrow, and charter coverage 
limitations precluded issuance of a sufficient 
amount of its existing class of preferred stock to 
cover the balance of the refunding. The effect of the 
new class of preference stock is minimized by 
conditions: (a) that CSOE will not issue any shares of 
preference stock in addition to those issued under 
the offer to its preferred stockholders; (b) that in 
computing coverages for the issuance of CSOE 
preferred stock under its charter, there will be added 
the dividends on the outstanding preference stock; '® 
and (c) that within 12 months necessary steps will be 
taken to have its corporate charter amended to 
include these conditions. 


It is not necessary to consider in detail these 
conditions at this time. They are sufficient and 
acceptable for purposes of this proceeding. When 
these charter amendments are submitted to us 
pursuant to section 6(a)(2) of the Act, we shall 
consider these and other amendatory requirements 
under the standards of section 7(e) of the Act and 
our Statement of Policy relating to preferred stock. 
Of course, a sale of preferred stock by CSOE as a 
subsidiary of AEP is subject to sections 6 and 7 of the 
Act, whether the proposed charter amendments are 
then in effect or not. 


IV. Other Matters 


Section 10(c)(1) of the Act provides that we may not 
approve an acquisition if, among other things, it“...is 
detrimental to the carrying out of the provisions of 
section 11....” We have held that the existence of a 
minority interest is contrary to the standards of 
section 11(b)(2),’’ and, in the instant case, such 
detrimental effects may arise if AEP should acquire 
less than all of the outstanding CSOE common stock. 





leit is stated that this extended coverage shall not 
apply to the issue of preferred stock of an 
aggregate par value equal to cash paid by CSOE to 
repurchase preferred stock under its offer, or to 
preferred stock issued to retire any outstanding 
series of preferred or preference shares. 


’7Northeast Utilities, 42 SEC 963, 968 (1966); Lynn 
Electric Company, 40 SEC 828, 833 (1961). 


18Northeast Utilities, 43 SEC 445 (1967); American 
Electric Power Co., 43 SEC 942 (1968). 
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AEP has agreed to file a plan, jointly with CSOE, to 
retire any such minority interest pursuant to a plan 
under section 11(e).!® 


The issue of AEP common stock pursuant to its 
tender offer meets the standards of section 7. 
Competitive bidding is not appropriate for the issue 
of shares in an exchange offer of the kind involved in 
this proceeding. Our order will, therefore, grant an 
exemption from the competitive bidding 
requirements of Rule 50. 


The solicitation material which AEP proposes to 
send to CSOE common stockholders in connection 
with its tender offer is subject to section 12(e) of the 
Act and the proxy requirements under Rule 62: As 
the record is incomplete, we shall reserve 
jurisdiction with respect to such solicitation. A copy 
of this Supplemental Memorandum and Order 
should be included with such solicitation material, 
which shall state that our approval of the exchange 
offer is not a recommendation that stockholders 
accept the tender offer. Our approval is only a 
determination that the exchange satisfies the 
requirements of the Act. Each CSOE stockholder 
must decide for himself, after independent 
consideration of the facts provided to him, whether 
to tender his shares for exchange. 


The common stockholders of CSOE will also be 
solicited for their proxies in connection with the 
proposal to grant general voting rights to CSOE’s 
preferred and preference stock. A favorable vote on 
this proposal will be effective only if, as noted, 
holders of about 88% of CSOE’s common stock 
accept AEP’s tender offer. Since this proposal and 
AEP’s tender offer are thus interrelated, a solicitation 
in respect of both under a single set of documents 
and a single form of proxy should be considered. The 
feasibility of proceeding in this manner under our 
regulations should be discussed with the 
Commission's staff, if AEP and CSOE so desire. 


AEP proposes to account for the acquisition as a 
pooling of interests, and this is acceptable. It will 
record its corporate investment in the CSOE 
common shares at their book value in CSOE’s 
accounts, and AEP shares issued in exchange will be 
recorded at the same amount. AEP will credit the 
appropriate sub-account of its retained earnings 
account, under the equity method of accounting, 
with the equity in CSOE’s retained earnings of the 
CSOE common shares acquired. It will credit the par 
value of the AEP shares issued to its common stock 
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issued account, and the balance, also representing 
CSOE stated capital, to its other paid in capital 
account, in accordance with Rule 26(c) under the 
Act. 


The record as to fees and expenses in connection 
with this proceeding is not complete. We therefore 
reserve jurisdiction with respect thereto. 


In our earlier opinion, we reserved jurisdiction to 
consider the acquisition as it relates to Colomet, Inc., 
a nonutility subsidiary of CSOE. This reserved 
jurisdiction is hereby continued. 


On the basis of the foregoing findings and 
conclusions: 


IT 1S ORDERED that the Application-Declaration, as 
amended, of AEP to acquire, by tender offer, the 
common stock of CSOE in exchange for common 
stock of AEP be, and it hereby is, granted and 
permitted to become effective forthwith, subject to 
Rule 24 and the commitments and undertakings 
noted heretofore; and 


IT IS FURTHER ORDERED that the issue of AEP 
common stock pursuant to its tender offer be, and it 
hereby is, exempt from the competitive bidding 
requirements of Rule 50; and 


IT IS FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to (a) the solicitation 
of CSOE common stockholders under the tender 
offer pursuant to Section 12(e) of the Act and Rule 
62; and (b) fees and expenses incurred in this 
proceeding; and 


IT IS FURTHER ORDERED that the jurisdiction 
reserved with respect to Colomet, Inc., be, and it 
hereby is, continued. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





APPENDIX | 


COLUMBUS & SOUTHERN OHIO ELECTRIC—AMERICAN ELECTRIC POWER COMPANY 
ANALYSIS OF EARNINGS AND COMMON EQUITY 
(In Millions) 


CSOE Net Income AEP—CSOE Com- 
After Preferred bined Net Income 
Year Div. After Pref. 


(a+b) 


CSOE Common AEP—CSOE Com- (Gi 
Equity bined Common (c+d) 
Equity 





(a) (a+b) 
1973 = $22 $197 
1974 = $16 $193 
1975 = $36 $226 
1976 = $46 $276 
1977 = $44 $279 
1978 = $27 $263 
6 Years (1973- 
1978) = 
10 Years (1969- 
1978) = 


$191 $1,434 


$249 $2,006 


11.17% 

8.29% 
15.93% 
16.67% 
15.77% 
10.27% 


13.32% 


12.41% 





(c) (c+d) 
$192 $1,516 
$193 $1,715 
$267 $1,976 
$356 $2,309 
$422 $2,623 
$415 $2,790 


12.66% 
11.25% 
13.51% 
15.42% 
16.09% 
14.87% 
$1,845 


$12,929 14.27% 


$2,394 $17,332 13.81% 


SOURCE: Form 10-K for AEP and CSOE; Moody's Public Utility Manual 
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APPENDIX Il 


COMPARISON OF 1.3 AEP COMMON SHARES 
WITH ONE CSO COMMON SHARE 
AT THE END OF EACH CALENDAR YEAR 


Reported earnings per 1967 1968 1969 
1.3 AEP shares 2.60 273 2.86 
1.0 CSO share 2.55 

AEP as percent of CSO 1.02 

Dividends per = 
1.3 AEP shares 1.90 
1.0 CSO share 1.54 

AEP as percent of CSO 1.23 

Book value per eae 
1.3 AEP shares 17.36 
1.0 CSO share 19.96 

AEP as percent of CSO 0.87 

Year end market prices per vo 
1.3 AEP shares 48.75 
1.0 CSO share 37.00 44.25 

AEP as percent of CSO a es) 








**Prices of January 19, 1968, immediately before announcement of proposed tender, used. 


**Excludes 1974 accounting revision, 58* per share. 
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APPENDIX Ill 


CONSOLIDATED BALANCE SHEET 
DECEMBER 31, 1978 
(in millions) 
CSOE Capital- 
Recapital- Pro Forma AEP Combined ization 
GSOE* ization a 12-31-78 Consolidated ProForma Percent 





Utility Plant—net 


Generation $507 $3,193b $3,700 
Transmission 180 1,043 L223 
Distribution ! 254 935 1,189 
General 25 94c 119 
Held for future use a. 115d 118 
$969 $5,380 $6,349 

Construction in progress 243 980 1,223 
Mining plant 26 363 389 
Other coal property — 185 185 
Miscellaneous property 5 72 at 
Investments © 1 5 6 
Excess cost of subsidiaries 48 48 
Plant and investments f $7,033 $8,277 
Current assets 791 880 
Deferred debits 239 266 


Assets (no change) 8.063 $9 423 
Accruals and accounts payable $494 $590 


Notes and current maturities 76 549 705 
Long-term debt 570 3,637 4,207 
Operating reserves and other = per _ 48 

Liabilities and reserves $825 $4,728 
Deferred taxes and tax credits 42 309 4.0 
Preferred stock—operating companies 40 651 79 


Preference stock 53 _ 0.6 


Common equity (15) 400 2,375 31.6 
$1,360 $8,063 100.0 





*Including Simco Inc. (mining) and Colomet, Inc. (real estate), wholly-owned, except for a $5,417,000 Simco installment note, 
guaranteed by CSOE. 


4 Assuming 100% tender of eligible CSOE preferred stock, and election of maximum cash payment. To the extent preferred is not 
tendered, the pro forma outstanding preferred will be larger and the new securities and the premium will be smaller. If less cash is 


elected, the amount of borrowing will be reduced and the amount of preference stock increased. No adjustment has been made for the 
subsequent refunding of the borrowings. 


D includes approximately $43 million of nuclear fuel. 


Includes about $3 million of electric plant acquisition adjustments being amortized. CSOE completed amortization of its acquisition 
adjustments in 1978. 


D includes about $95 million of completed construction in the process of being placed into service. 


© Principally investment of both companies in Ohio Valley Electric Corp. The AEP system has a 37.2% and CSOE a 4.3% participation, 
the balance being owned by other utility companies. 


f Based on state regulatory policies, neither system has capitalized long-term leases. Leases capitalizable under current general 
accounting standards are identified as follows: 
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Nuclear Fuel 
Coal mining & transportation 
Real estate 


APPENDIX IV 





AEP Consolidated 1973 


KWH sold (in millions) 
Operating revenues 
Operating expenses: 
Fuel 
Other operations 
Maintenance 
Depreciation 
Taxes—non income 
Income taxes pe. vale 
Operating expenses i E $1,361 
Operating income $472 
Other income—net 6 
AFUDC—gross 4 69 
Interest—gross 4 é (273) 
Preferred dividends _(25) _G3)) (38) _ (44) 
Consolidated income, after subsidiary 
preferred dividends 230 
Accounting adjustment b a oe, 




















* As restated in 1978 10-K. The restatement reflected the outcome of certain rate cases, but had a relatively small net effect. 


@ AFUDC includes the portion credited to fixed charges and, in 1978, the related tax adjustment. 


D In 1974, the system commenced recording revenue when service was rendered rather than on the later billing date, and deferring 
additional fuel costs until the time permitted for inclusion of such costs in the member companies energy adjustment clauses for rate 
purposes. The non recurring adjustment reflected the changes in accounts receivable and deferred charges, and related tax accounts, 
ts, to make them consistent with the new accounting procedures. 
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cso 1973 
KWH sold (in millions) 7,536 
Operating revenues “$158 
Operating expenses: 
Fuel & purchased power $36 
Other operations 28 
Maintenance KS 
Depreciation 19 
Taxes—non income 17 
Income taxes oie mm) 
Operating expenses $118 $147 
Operating income $40 $42 
Other income (incl. coal operations) 1 — 
AFUDC—gross 2 6 8 
Interest—gross (21) (29) 
Preferred dividends _(4) (5) 
Net income after preferred dividends $22 $16 
—_—_— =—=_= 





3 Includes AFUDC credited to fixed charges, and, in 1978, related tax adjustment. 


APPENDIX VI 


Capitalization Amounts (in millions) Percentages 
AEP Consolidated 1972 1975 1978 1972 
Long-term debt $2,280 $3,088 $3 ,637 54.9 
Bank loans & current 
maturities _248 _463 _550 , _6.0 
Debt $2,528 $3,551 $4,187 60.9 
Deferred taxes 149 182 310 : 3.6 
Preferred stock 358 533 651 : 8.6 
Common & paid-in capital 1,218 1,794 26.9 
Retained earnings _204 Z3t3 _ 489 980 
Total $5,973 $7,522 100.0 
CSOE cred 
Long-term debt $447 $570 
Bank loans & current 
maturities 16 389 36 = 2A 
Debt 
Deferred taxes 31 42 
Preferred stock 93 158 
Common & paid-in capital 286 
Retained earnings 99 129 


Total $289 











*Retained earnings included in common equity. 
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Dividend 
Rate 

$ 4.25 
$ 4.65 
$10.00 
$ 7.52 
$ 8.52 
$10.52 
$ 9.68 a 


$ 9.50 
Premium 


Less cash— 
maximum 


APPENDIX Vii 


COLUMBUS & SOUTHERN OHIO ELECTRIC 
PREFERRED STOCK 
(000 omitted) 


Redemption Price Annual Dividend 
Par Rate Amount Present 10% c 
$10,359 $110 $11,395 $440 $1,139 
8,995 101 9,085 419 909 
18,000 109.5 19,710 1,800 1,971 
16,000 108 17,280 1,203 1,728 
20,000 108 21,600 1,704 2,160 
20,000 1S 23,000 2,104 2,300 
25,000 124.28 31,070 2,420 3,107 
$118,354 $133,140 $10,090 $13,314 
40,000 120 NA 3,800 3,800 
$158,354 $13,890 $17,114 
14,786 wee 
$173,140 








(80,000) 
$113,140 
eee 


4 Actually $25 shares,. with dividend of $2.42 and call price $31.47. 


D interest charges would replace up to $8 million of preferred dividends. 


© Actual dividend rate to be fixed at time of offer. 10% used tentatively by applicant for purpose of comparison. 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 21434/February 13, 1980 


In the Matter of 


APPALACHIAN POWER COMPANY 
Roanoke, Virginia 


(70-6399) 


ORDER AUTHORIZING ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS 


Appalachian Power Company (“Appalachian”), an 
electric utility subsidiary of American Electric Power 
Company, Inc., a registered holding company, has 
filed with this Commission a declaration and 
amendments thereto pursuant to Sections 6, 7 and 
12 of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 42 and 50 promulgated 
thereunder concerning the following proposed 
transactions. 


Appalachian proposes to issue and sell two new 
series of its first mortgage bonds, one such series in 
a private placement with Metropolitan Life 
Insurance Company (‘Metropolitan’) in an 
aggregate principal amount of $23,800,000 (the 
“Twenty-Ninth Series”), and the second such series 
to be sold to underwriters at competitive bidding in 
an aggregate principal amount of up to $40,000,000 
(the “Twenty-Eighth Series”). The sale of one series 
will not be dependent upon the sale of the other. 


The Twenty-Ninth Series will bear interest at the rate 
of 12-1/2% per annum and will mature and become 
payable on February 1, 1990. The price to be paid by 
Metropolitan will be 100% of the principal amount of 
the First Series. The terms of the Twenty-Ninth 
Series will preclude Appalachian from redeeming 
any bonds of such series at a regular redemption 
price before the expiration of five years from the first 
day of the month in which bonds of the Twenty-Ninth 
Series are first authenticated and delivered, if such 
redemption is for the purpose of refunding any such 
bond through the use, directly or indirectly, of 
borrowed funds at an effective interest cost less than 
the effective cost to Appalachian of the Twenty- 
Ninth Series. The terms of the bonds also will include 
a cumulative sinking fund pursuant to which 
Appalachian will be required to retire annually, 
commencing on February 1, 1985, $1,190,000 
principal amount of the bonds of such series. It is 
stated that no finder’s or other fee, commission or 
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renumeration will be paid to any third person in 
connection with the sale. Appalachian further 
claims that the terms of the Twenty-Ninth Series 
compare favorably with the terms of similarly rated 
bonds of other electric utility companies which have 
been sold recently. 


Appalachian proposes to issue and sell the Twenty- 
Eighth to underwriters at competitive bidding. The 
interest rate (which will be expressed in a multiple of 
1/8 of 1%) and the price to be paid to Appalachian 
for the bonds (which will not be less than 100% of 
principal amount, unless Appalachian shall auth- 
orize a lower percentage not less than 99%, nor more 
than 102-3/4% of principal amount) will be deter- 
mined by competitive bidding. The terms of the 
bonds of the Twenty-Eighth Series will also preclude 
Appalachian from redeeming any bonds of such 
series at a regular redemption price for five years 
after the first day of the month in which bonds of 
such series are first authenticated and delivered, if 
such redemption is for the purpose of refunding any 
bonds of such series through the use, directly or 
indirectly, of borrowed funds at an effective interest 
cost of less than the effective interest cost to 
Appalachian of such series of bonds. It is expected 
that the successful bidders for the bonds of the 
Twenty-Eighth Series will make a public offering of 
the same. 


Appalachian proposes to issue and sell up to 
$40,000,000 principal amount of bonds of the 
Twenty-Eighth Series. The actual principal amount 
to be issued and sold will depend upon the net 
earnings of Appalachian (computed as provided in 
the Mortgage) and the level of interest rates on 
comparably rated debt securities prevailing shortly 
before the submission of bids for the bonds of the 
Twenty-Eighth Series. It is stated that it is difficult to 
determine, under present bond market, conditions, 
whether it would be more advantageous to 
Appalachian to sell the Twenty-Eighth Series with a 
30-year or some shorter maturity. It is proposed, 
therefore, that Appalachian decide at a later time, 
prior to the submission of bids for the bonds of the 
Twenty-Eighth Series, on the maturity of the bonds of 
such series. 


Each new series of bonds will be issued under and 
secured by Appalachian’s Mortgage and Deed of 
Trust, dated as of December 1, 1940, as it has been 
and is proposed to be amended and supplemented. 
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The proceeds from the sale of the bonds of the 
Twenty-Ninth Series, together with other funds 
available to Appalachian, will be used to pay at 
maturity $23,874,000 principal amount of First 
Mortgage Bonds, 2-7/8% Series due 1980, which 
will become payable on March 1, 1980. The 
proceeds from the sale of the bonds of the Twenty- 
Eighth Series will be used to repay unsecured short- 
term debt of Appalachian. As of December 19, 1979, 
Appalachian had approximately $164,625,000 
aggregate principal amount of such unsecured 
short-term debt outstanding, and it is anticipated 
that, at the time of the issuance and delivery of the 
bonds of the Twenty-Eighth Series, approximately 
$160,000,000 aggregate principal amount of such 
short-term debt will be outstanding. 


The fees and expenses to be incurred by 
Appalachian in connection with the proposed 
transactions are estimated at $322,605, including 
legal fees of $98,700, printing expenses of $97,000 
and accountants’ fees of $19,000. The fees and 
expenses of counsel for the underwriters, to be paid 
by the successful bidder of the Twenty-Eighth 
Series, are estimated at $21,750. The State 
Corporation Commission of Virginia and the 
Tennessee Public Service Commission have 
approved the proposed transactions. No other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transactions. 


Due notice of the filing of said declaration has been 
given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21391), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied and that no adverse findings are necessary; 
and that it is appropriate in the public interest and in 
the interest of investors and consumers that said 
declaration, as amended, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable 
provisions of the Act and rules thereunder, that said 
declaration, as amended, be, and it hereby is, 
permitted to become effective forthwith, subject to 
the terms and conditions prescribed in Rules 24 and 
50 promulgated under the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY OF 1935 
Release No. 21435/February 13, 1980 


In the Matter of 


ALABAMA POWER COMPANY 
600 North 18th Street 
Birmingham, Alabama 35291 


(70-5568) 


NOTICE OF POST-EFFECTIVE AMENDMENT 
REGARDING FINANCING OF POLLUTION CONTROL 
FACILITIES 


NOTICE IS HEREBY GIVEN that Alabama Power 
Company (“Alabama”), an electric utility subsidiary 
company of The Southern Company, a registered 
holding company, has filed with this Commission a 
post-effective amendment to the application in this 
proceeding pursuant to Sections 9(a) and 10 of the 
Public Utility Holding Company Act of 1935 (“Act”) 
regarding the following proposed transaction. All 
interested persons are referred to the amended 
application, which is summarized below, for a 
complete statement of the proposed transaction. 


In accordance with orders in this proceeding dated 
November 21, 1974, December 19, 1974, and 
December 7, 1976 (HCAR Nos. 18670, 18721, and 
19799), Alabama entered into an Installment Sale 
Agreement dated as of December 1, 1974, and a 
supplement thereto dated as of December 1, 1976 
(“Agreement”) with the Industrial Development 
Board of the City of Mobile, Alabama (“Board”) to 
finance certain pollution control facilities at 
Alabama's Barry and Chickasaw steam plants (such 
facilities at such plants being referred to hereafter as 
the “Project”). Pursuant to such Agreement, the 
Board purchased the then existing portions of the 
Project and undertook to complete its construction 
and to sell the completed Project to Alabama for a 
purchase price payable in semi-annual installments 
over a term of years. To secure its obligations under 
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the Agreement, Alabama granted to the Board a 
security interest in the Project subordinate to the lien 
of the Indenture dated as of January 1, 1942, 
between Alabama and Chemical Bank, as Trustee, 
as supplemented and amended. The Board issued 
its Series A pollution control revenue bonds 
(“Original Bonds”) and Series B pollution control 
revenue bonds (‘First Additional Bonds”) pursuant 
to a Trust Indenture dated as of December 1, 1974, 
and a supplement thereto dated as of December 1, 
1976, respectively, (“Indenture”) in the aggregate 
principal amount of $40,300,000, then estimated to 
be sufficient to cover the Cost of Construction (as 
defined in the Agreement) of the Project. The Board 
assigned all its right, title, and interest in the 
Agreement, including such subordinate security 
interest, to the trustee under the Indenture 
(“Revenue Bond Trustee”) as security for the 
pollution control revenue bonds, including the 
Original Bonds and the First Additional Bonds, to be 
issued under the Indenture. The proceeds of the sale 
of the Original Bonds and the First Additional Bonds 
were deposited by the Board with the Revenue Bond 
Trustee. Such proceeds have been applied to 
payment of the Cost of Construction of the Project. 


Alabama has determined, however, that the total 
Cost of Construction of the Project will exceed the 
proceeds of the Original Bonds and the First 
Additional Bonds. Consequently, Alabama proposes 
to request that the Board issue up to $15,000,000 in 
Series C revenue bonds (“Second Additional 
Bonds”). Upon the issuance of the Second 
Additional Bonds, Alabama's obligation under the 
Agreement to make semi-annual purchase price 
payments will, as provided in the Agreement, be 
increased to require additional payments sufficient 
(together with other moneys held by the Revenue 
Bond Trustee under the Indenture for that purpose) 
to pay the principal of, premium (if any), and interest 
on the Second Additional Bonds as they become due 
and payable. The Board and the Revenue bond 
Trustee will enter into a supplement (“Supplement”) 
to the Indenture providing for the Second Additional 
Bonds. The Supplement will provide for redemption 
provisions for the Second Additional Bonds 
comparable to those provided for the Original Bonds 
and the First Additional Bonds. As in the Original 
Bonds and the First Additional Bonds, it is proposed 
that the Second Additional Bonds will mature not 
more than 30 years from the first day of the month in 
which they are initially issued and will be entitled to 
the benefit of serial maturities and/or a mandatory 
redemption sinking fund calculated to retire not less 
than 25% of the aggregate principal amount of the 
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Second Additional Bonds prior to maturity. Alabama 
and the Board will execute and deliver to the 
Revenue Bond Trustee, as required by the 
Indenture, a supplement tothe Agreement providing 
for the payment of all expenses and costs incurred or 
to be incurred by virtue of the issuance of the Second 
Additional Bonds. 


It is contemplated that arrangements will be made 
by the Board with one or more investment bankers 
providing for the placement or underwriting of the 
Second Additional Bonds. Alabama will not be party 
to such arrangements. In accordance with the laws 
of the State of Alabama, the interest rate to be borne 
by the Second Additional Bonds will be fixed by the 
Board. Bond counsel will issue an opinion that 
interest on the Second Additional Bonds presently is 
exempt from federal income taxation. Alabama has 
been advised that the annual interest rates on 
obligations the interest on which is tax exempt 
historically have been, and can be expected at the 
time of issue of the Second Additional Bonds to be, 
1-1/2% to 2-1/2% lower than the rates of obligations 
of like tenor and comparable equity, interest on 
which is fully subject to federal income taxation; 
however, under current market conditions interest 
on the Second Additional Bonds is expected to be 3% 
to 4% lower. 


It is stated that the fees, commissions, and expenses 
to be paid or incurred, directly or indirectly, in 
connection with the post-effective amendment (as 
distinguished from and excluding fees, 
commissions, and expenses incurred or to be 
incurred in connection with the sale of the Second 
Additional Bonds by the Board payable out of the 
proceeds of such sale and in connection with the 
determination of the tax exempt status of the Second 
Additional Bonds) will be filed by amendment. It is 
further stated that the incurring of the obligations 
presently proposed under the Agreement by 
Alabama will have been authorized by thie Alabama 
Public Service Commission and that no other state 
commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed 
transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 12, 1980, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised by 
said post-effective amendment to the application 
which he desires to controvert; or he may request 
that he be notified if the Commission should order a 
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hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request should be served personally or by mail 
upon the applicant at the above-stated address, and 
proof of service (by affidavit or, in the case of an 
attorney at law, by certificate) should be filed with 
the request. At any time after said date, the 
application, as now amended or as it may be further 
amended, may be granted as provided in Rule 23 of 
the General Rules and Regulations promulgated 
under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 
20(a) and 100 thereof or take such other action as it 
may deem appropriate. Persons who request a 
hearing or advice as to whether a hearing is ordered 
will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 551/February 12, 1980 


The Securities and Exchange Commission has 
issued an order under the Trust Indenture Act of 
1939 (the “Act”) on application of Shell Oil Company 
(the “Applicant”) that the trusteeships of Bankers 
Trust Company under one prior indenture of the 
Applicant qualified under the Act and under a new 
indenture not so qualified is not so likely to involve a 
material conflict of interest as to make it necessary 
to disqualify Bankers Trust Company from acting as 
trustee. 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11040/February 8, 1980 


In the Matter of 


CREDIT LYONNAIS NORTH AMERICA, INC. 
c/o William F. Kroener, Ill, Esq. 

Davis Polk & Wardwell 

One Chase Manhattan Plaza 

New York, New York 10005 


(812-4566) 


NOTICE OF APPLICATION FOR AN ORDER 
PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANT FROM ALL PROVISIONS OF 
THE ACT 


NOTICE IS HEREBY GIVEN that Credit Lyonnais 
North America, Inc. (“Applicant”), filed an 
application on November 9, 1979, and amendments 
thereto on December 20, 1979, January 7, 1980, 
and February 5, 1980 for an order of the Commission 
pursuant to Section 6(c) of the Investment Company 
Act of 1940 (“Act”), exempting Applicant from all 
provisions of the Act. All interested persons are 
referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that it was organized under the laws 
of Delaware on October 22, 1979, solely for the 
purposes described more fully below. According to 
the application, all of Applicant’s outstanding shares 
of capital stock was purchased for $10,000 by Credit 
Lyonnais, a French commercial bank. It is further 
stated that no other common or capital stock will be 
issued, and that to the extent Applicant's capital is 
not needed to meet expenses, it will be placed on 
deposit with, or loaned to Credit Lyonnais. 


In connection with a proposed issuance of 
commercial paper in the United States, Credit 
Lyonnais filed an application for an order of the 
Commission pursuant to Section 6(c) of the Act 
exempting Credit Lyonnais from all provisions of the 
Act, which was granted on August 7, 1979 
(Investment Company Act Release No. 10814). The 
pending application states that if commercial paper 
were issued directly by Credit Lyonnais, a French 
withholding tax could be imposed on payments 
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constituting interest onthe commercial paper notes. 
It is further stated that if a French withholding tax 
were imposed, Credit Lyonnais’ commercial paper, 
to be marketable, would have to bear a higher 
interest rate than commercial paper of similar 
maturities with a similar credit rating, the interest 
payments on which were not subject to withholding 
tax. Applicant asserts that many potential investors 
would be reluctant to purchase commercial paper 
subject to withholding tax because of the 
uncertainties and paperwork involved to claim a 
refund of the tax withheld. The application states 
that Credit Lyonnais organized Applicant to act 
solely as a vehicle through which Credit Lyonnais 
could obtain funds in the United States through the 
sale by Applicant of commercial paper 
unconditionally guaranteed by Credit Lyonnais by 
means of a guaranty, keepwell arrangement, back to 
back loan or otherwise. Applicant contemplates that 
substantially all of its assets (other than cash) in the 
future will be deposits with or loans to Credit 
Lyonnais. The application states that the holders of 
the notes could be considered holders of obligations 
of Credit Lyonnais. 


According to the application, upon full 
implementation of the International Banking Act of 
1978, it is expected that Credit Lyonnais will be 
required to file with the Board of Governors of the 
Federal Reserve System (“Federal Reserve Board”) 
an annual report containing information with 
respect to Credit Lyonnais and its United States 
subsidiaries, including Applicant. The application 
states further that in the view of the staffs of the 
Federal Reserve Bank of New York and the Federal 
Reserve Board, Applicant is a service company, 
ownership of which by Credit Lyonnais is permitted 
by the Bank Holding Company Act of 1956 (“1956 
Act”). Applicant asserts that as a non-bank 
subsidiary of a foreign bank having United States 
branches, Applicant is generally restricted to 
furnishing services to or performing services for 
Credit Lyonnais. Applicant also states that the 1956 
Act provides that, under certain circumstances, the 
Federal Reserve Board may terminate certain 
United States activities by Applicant or Credit 
Lyonnais’ control of Applicant. 


According to the application, Applicant proposes to 
issue and sell prime quality commercial paper notes 
in minimum denominations of $100,000 through 
United States commercial paper dealers. Applicant 
represents that it will secure an undertaking from 
each such dealer that the notes will be sold to 
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institutional investors and other entities and 
individuals that ordinarily purchase commercial 
paper notes. Applicant states that it expects the 
average amount of commercial paper outstanding 
during the year after the program commences to be 
approximately $500,000,000. Applicant represents 
that it proposes to make the offering in the United 
States to provide, in many cases, a less expensive 
method of short-term financing and to provide an 
alternative source of United States dollars during 
any temporary disruption in the Eurodollar market. 
The application states that the proceeds of the sale 
of the notes would be placed on short-term deposit 
with, or loaned to, Credit Lyonnais and thus made 
available to it for current transactions. The 
application states further that the deposits, or loans, 
with interest, as the case may be, would be 
withdrawn by, or repaid to Applicant, as required to 
pay commercial paper notes at maturity. 


Applicant plans to sell the notes without registration 
under the Securities Act of 1933 (“1933 Act”), in 
reliance on an opinion of its special counsel in the 
United States that the offering will qualify for an 
exemption from the registration requirements of the 
1933 Act provided for certain short-term 
commercial paper by Section 3(a)(3) thereof. 
Applicant will not proceed with its proposed offering 
until it has received such opinion letter. Applicant 
does not request Commission review or approval of 
such opinion letter and the Commission expresses 
no opinion as to the availability of any such 
exemption. Applicant further represents that the 
presently proposed issue of securities and any 
future issue of its debt securities in the United States 
shall have received, prior to issuance, one of the 
three highest investment grade ratings from at least 
one of the nationally recognized investment rating 
organizations, and that its American counsel have 
certified that such rating has been received; 
provided, however, that no such rating shall be 
required to be obtained, if in the opinion of American 
counsel for Applicant, such counsel having taken 
into account for the purposes thereof the doctrine of 
“integration” referred to in various releases and no- 
action letters made public by the Commission, an 
exemption from registration is available with respect 
to such issue under Section 4(2) of the 1933 Act. 
Applicant represents that the notes will rank pari 
passu among themselves and equally with all other 
unsecured unsubordinated indebtedness of 
Applicant and superior to rights of shareholders. The 
application states that the guaranty of Credit 
Lyonnais will rank pari passu with all other 
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unsecured unsubordinated indebtedness of Credit 
Lyonnais, including its deposit liabilities, and 
superior to rights of shareholders. 


Applicant undertakes to insure that the dealer will 
provide each offeree of the notes with a 
memorandum describing the business of Applicant 
and Credit Lyonnais and containing the most 
recently available audited financial statements of 
Credit Lyonnais, audited in accordance with French 
auditing practices. Applicant states that the offering 
memorandum will include a paragraph highlighting 
the material differences between French accounting 
standards applicable to French banks and generally 
accepted accounting principles employed by U.S. 
banks. Applicant represents that such memoranda 
will be at least as comprehensive as those 
customarily used in offering commercial paper in 
the United States and will be updated periodically to 
reflect material changes in the business or financial 
status of Applicant or Credit Lyonnais. Applicant 
further represents that any future offerings of its 
debt securities in the United States will be done on 
the basis of disclosure documents which are at least 
as comprehensive in their description of Applicant 
and Credit Lyonnais, and the businesses of 
Applicant and Credit Lyonnais, as those customarily 
used in United States offerings of such securities 
and which contain the financial statements of Credit 
Lyonnais. Applicant consents to having any order 
granting the relief requested under Section 6(c) of 
the Act expressly conditioned upon its and Credit 
Lyonnais’ compliance with the foregoing 
undertakings concerning disclosure documents. 


Applicant and Credit Lyonnais represent that they 


will appoint a bank or trust company, the 
Commission or a corporation providing corporate 
services for lawyers as agent to accept service of 
process in any suit, action, or proceeding, brought 
on, respectively, the short-term notes or the 
guaranty or with respect to the offer and sale of short- 
term notes by means of the offering memorandum 
and instituted in any state or federal court by the 
holder of any short-term note. The application states 
that Applicant and Credit Lyonnais will expressly 
submit to the jurisdiction of state or federal courts in 
the City and State of New York in respect of any such 
Suit, action or proceeding. The application states 
further that such appointments of an agent to accept 
service of process and such consents to jurisdiction 
shall be irrevocable until all amounts due and to 
become due in respect of the notes have been paid. 
The application also states that Applicant and Credit 
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Lyonnais will similarly consent to jurisdiction and 
appoint an agent for service of process in any such 
suit, action, or proceeding arising from any future 
offerings of debt securities that it may make in the 
United States. 


Section 3(a)(3) of the Act defines investment 
company to mean “any issuer which is engaged or 
proposes to engage in the business of investing, 
reinvesting, owning, holding, or trading in securities, 
and owns or proposes to acquire investment 
securities having a value exceeding 40 per centum 
of the value of such issuers total assets (exclusive of 
government securities and cash items) on an 
unconsolidated basis.” Applicant states that it may 
be considered to be an investment company as 
defined under the Act. 


Section 6(c) of the Act provides, in part, that the 
Commission, by order upon application, may 
conditionally or unconditionally exempt any person 
from any provisions of the Act, if and to the extent 
that such exemption is necessary or appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicant asserts that the purchase of its notes will 
be the equivalent of purchasing obligations of Credit 
Lyonnais because of Credit Lyonnais’ unconditional 
guaranty. [Applicant also states that Credit 
Lyonnais, by Commission order, has been granted 
an exemption under Section 6(c) of the Act but has 
decided not to sell commercial paper in the United 
States because of tax questions that have arisen 
under French law.] Applicant states that it will serve 
as a vehicle to facilitate Credit Lyonnais’ obtaining of 
funds through Applicant's sale of its debt securities 
in the United States and its only business will be to 
sell its commercial paper in the United States and to 
deposit with or lend to Credit Lyonnais the proceeds 
of such sale. Applicant asserts further that under 
present Federal banking laws, there is no advantage 
to a foreign bank in issuing securities through a 
wholly-owned domestic subsidiary rather than 
issuing such securities directly. Applicant submits 
that granting an exemptive order pursuant to Section 
6(c) of the Act would be appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
Nolicy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 4, 1980, at 5:30 
p.m., submit to the Commission in writing, a request 
for a hearing on the application accompanied by a 
statement as tothe nature of his interest, the reasons 
for such request and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11041/February 11, 1980 


In the Matter of 


DON F. GASTON 
43 Baldwin Farms Road North 
Greenwich, Connecticut 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 9(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 GRANTING 
AN EXEMPTION FROM SECTION 9(a) OF THE ACT 
AND FOR AN ORDER OF TEMPORARY EXEMPTION 
PENDING DETERMINATION OF THE APPLICATION 


NOTICE IS HEREBY GIVEN that Don F. Gaston has 
filed an application for an order pursuant to Section 
9(c) of the Investment Company Act of 1940 (the 
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“Act”) exempting him from the provisions of Section 
9(a) of the Act, and without prejudice to the 
Commission's consideration of such application, for 
an order of temporary exemption from Section 9(a) 
pending the Commission’s determination of the 
application for permanent exemption. All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
representations which are summarized below. 


Applicant, Don F. Gaston (“Gaston”), is a member of 
the Board of Directors of The Capitol Life Insurance 
Company (“Capitol Life’), which is a stock life 
insurance company organized under the laws of the 
State of Colorado. Its home office is located at 1600 
Sherman Street, Denver, Colorado 80203 and 
Capitol Life is an indirect wholly-owned subsidiary of 
Gulf & Western Industries, Inc. Among other things, 
Capitol Life is the depositor of the Capitol Life 
Separate Account A and Capitol Life Separate 
Account M (the “Separate Accounts”), which 
Separate Accounts are engaged in the business of 
issuing Variable Annuity Contracts and as such they 
are registered investment companies under the Act. 


On July 24, 1978, the Commission commenced an 
action in the United States District Court for the 
District of Columbia pursuant to Section 21(d) of the 
Securities Exchange Act of 1934 (the “Exchange 
Act”) entitled Securities and Exchange Commission 
v. Montauk Corporation, et al., C.A. 78-1364, in 
which Gaston was one of the named defendants. The 
complaint alleges that the defendants engaged in 
acts and practices which constitute violations of 
Sections 13(d), 14(a) and 10(b) of the Exchange Act 
and the rules and regulations promulgated 
thereunder. 


On February 11, 1980, Gaston consented to the entry 
of a Final Judgment of Permanent Injunction and 
Ancillary Relief by the United States District Court for 
the District of Columbia, without admitting or 
denying any of the allegations in the complaint, 
without trial or adjudication of, or finding on, any 
issue of fact or law or any wrongdoing of liability on 
the part of Gaston and without the Final Judgment 
constituting evidence or admission with respect to 
any such issue. The Final Judgment prohibits 
Gaston or any group of which he is a member from 
failing to file or amend the statements required 
under Section 13(d)(1) of the Exchange Act or 
making misleading filings under such Section, from 
the filing or dissemination of any proxy soliciting 
material which is false or misleading with respect to 
any material fact or which omits to state any 
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necessary fact and from failing to comply with the 
provisions of Section 13(e) of the Exchange Act or 
Rule 13e-3 thereunder in connection with any 
transaction involving MPO Videotronics, Inc. 
(“MPO”) which is subject to such Section or Rule. 


In connection with the entry of the Final Judgment, 
Gaston entered into a Consent and Undertaking in 
which he agreed to take certain recommendations of 
the Audit Committee of MPO’s Board of Directors 
appointed pursuant to MPO’s prior settlement of the 
Montauk action. 


_ Section 9(a) of the Act, insofar as is pertinent here, 
makes it unlawful for any person, or any company 
with which such person is affiliated, to act in the 
capacity of employee, officer, director, member of 
any advisory board, investment adviser, or depositor 
for any registered investment company, or principal 
underwriter for any registered open-end company, 
registered unit investment trust, or registered face- 
amount certificate company if such person is by 
reason of any misconduct enjoined by any court of 
competent jurisdiction from engaging in or 
continuing any conduct or practice in connection 
with the purchase or sale of any security. 


Section 9(c) provides that upon application the 
Commission shall grant an exemption from the 
provisions of Section 9(a) either unconditionally or 
on an appropriate temporary or other conditional 
basis, if it is established that the prohibitions of 
Section 9(a), as applied to the applicant, are unduly 
or disproportionately severe or that the conduct of 
such person has been such as not to make it against 
the public interest or protection of investors to grant 
such application. 


Gaston submits that the prohibitions of Section 9(a) 
of the Act to the extent applicable by virtue of the 
entry of the Final Judgment and the execution of the 
Consent and Undertaking, should not apply to 


Gaston as they would be unduly and 
disproportionately severe as applied to Gaston and 
Gaston’s conduct has not been such as to make it 
against the public interest or protection of investors 
to grant the application applied for herein. In support 
thereof Gaston represents that: 


(a) The prohibitions of Section 9(a) would deprive 
Capitol Life of the services of Gaston as a director of 
Capitol Life; 


(b) The allegations of the complaint in no way relate 
to any activities of Capitol Life or the Separate 
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Accounts nor to any of Gaston's activities on behalf 
of Capitol Life or the Separate Accounts; 


(c) Gaston has never been required to apply for an 


exemption from the provisions of Section 9(a) of the 
Act; and 


(d) The entry of the Final Judgment does not 
constitute an adjudication of any liability or 
wrongdoing by Gaston and was entered into with his 
consent for purposes of that action only, without 


admitting or denying the allegations of the 
complaint. 


Applicant understands that the granting of this 
Application would not preclude the Commission 
from commencing a proceeding under Section 9(b) 
of the Act on the basis of conduct other than that 
giving rise to this Application, nor would it preclude 
the Commission, in any such proceeding, from 
taking such conduct into consideration. 


The Commission has considered the matter and 
finds that the prohibitions of Section 9(a) may be 
unduly or disproportionately severe as applied to 
Gaston and Gaston’s conduct has been such as not 
to make it against the public interest or protection of 
investors to grant the application for a temporary 
exemption from Section 9(a) pending determination 
of the application. 


Accordingly, IT IS ORDERED, pursuant to Section 
9(c) of the Act, that Gaston be and he is hereby 
temporarily exempted from the provisions of Section 
9(a) of the Act operative as a result of the entry of the 
Final Judgment against Gaston in Securities and 
Exchange Commission v. Montauk, et al., pending 
final determination by the Commission of Gaston's 
application for an order exempting him from the 
provisions of Section 9(a) operative as a result of the 
entry of such Final Judgment. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 12, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
(air mail if the person being served is located more 
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than 500 miles from the point of mailing) upon 
Applicant at the address set forth above. Proof of 
such service (by affidavit or in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. At any time 
after said date, as provided in Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an 
order disposing of the application herein may be 
issued by the Commission upon the basis of the 
information stated in said application, unless an 
order for hearing upon said application shall be 
issued upon request the Commission's own motion. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive notice of 
further developments in this matter, including the 
date of the hearing (if ordered) and any 
postponements thereof. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11042/February 11, 1980 


In the Matter of 


CAPITAL BOND FUND 
2491 West Shaw Avenue 
Fresno, California 93711 


(811-2722) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE INVESTMENT COMPANY ACT 
OF 1940 FOR AN ORDER OF THE COMMISSION 
DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that Capital Bond Fund 
(“Applicant”), registered under the Investment 
Company Act of 1940 (‘Act’) as an open-end, 
diversified, management investment company, filed 
an application on December 21, 1979, and 
amendments thereto on December 28, 1979, and 
January 31, 1980, pursuant to Section 8(f) of the Act, 
for an order of the Commission declaring that 
Applicant has ceased to be an investment company 
as that term is defined in the Act. All interested 
persons are referred to the application on file with 
the Commission for a statement of the 
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representations contained therein, which are 
summarized below. 


Applicant was organized under the laws of the State 
of California. It registered under the Act on January 
13, 1977, and on December 7, 1977, it filed a 
registration statement under the Securities Act of 
1933 covering 500,000 shares of common stock 
(one dollar par value). This registration statement 
became effective on April 26, 1978, and Applicant 
commenced a public offering of shares of common 
stock. At December 20, 1979, Applicant had 9525 
shares of its common stock outstanding, having an 
aggregate net asset value of $75,845.49 or $7.96 per 
share. 


Applicant states that its board of directors has 
determined that it would be in the best interests of 
Applicant and its shareholders if it took action to 
wind up its business affairs and dissolve in view of 
economic inefficiencies due to Applicant’s small 
size and the current market situation for corporate 
and United States government bonds. On November 
26, 1979, Applicant’s board of directors adopted a 
plan to distribute all of Applicant’s assets after 
paying all of Applicant’s known debts and liabilities, 
and to dissolve the corporation. Applicant states that 
on December 6, 1979, the written consent of its 
shareholders authorizing Applicant’s dissolution 
was obtained. The application states that pursuant 
to such plan of distribution all of Applicant’s 
remaining assets were distributed on a pro-rata 
basis on December 31, 1979, to its last ten 
shareholders; that it currently has no 
securityholders, no assets, and no liabilities that 
have not been paid or provided for; and that it is nota 
party to any litigation or administrative proceedings 
except a court action with an unrelated party on a 
contract claim which was settled on December 18, 
1979. The application also states that the final 
certificate of dissolution of Applicant has been filed 
with the Secretary of State of California, and thus 
Applicant has been formally dissolved. Finally, 
Applicant states that it has not transferred any of its 
assets to a separate trust, the beneficiaries of which 
were or are securityholders of Applicant. 


Section 8(f) of the Act provides, in pertinent part, 
that whenever the Commission, on its own motion or 
upon application, finds that a registered investment 
company has ceased to be an investment company, 


it shall so declare by order, and upon the 
effectiveness of such order the registration of such 
company shall cease to be in effect. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 6, 1980, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicant at the address stated above. Proof of 
such service (by affidavit, or in the case of an 
attorney-at-law by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following said date 
unless the Commission thereafter orders a hearing 
upon request or upon the Commission’s own motion. 
Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices 
and orders issued in this matter, including the date 
of the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11043/February 11, 1980 


In the Matter of 

NARRAGANSETT CAPITAL CORPORATION 
40 Westminster Street 

Providence, Rhode Island 02903 

and 

PHOTO SYSTEMS, INC. 

7200 West Huron River Drive 

Dexter, Michigan 48130 

(812-4499) 
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ORDER PURSUANT TO SECTION 17(b) OF THE ACT 
EXEMPTING PROPOSED TRANSACTION FROM 
SECTION 17(a) OF THE ACT AND PURSUANT TO 
SECTION 17(d) OF THE ACT AND RULE 17d-1 
THEREUNDER PERMITTING JOINT TRANSACTION 


Narragansett Capital Corporation (“Narragansett”), 
registered under the Act as a non-diversified, closed- 
end management investment company and 
licensed as a small business investment company, 
and Photo Systems, Inc. (“Photo Systems”), a 
corporation presumed to be controlled by 
Narragansett, filed an application on June 26, 1979, 
and an amendment thereto on November 27, 1979, 
for an order of the Commission pursuant to Sections 
17(b) and 17(d) of the Act and Rule 17d-1 
thereunder exempting from the provisions of 
Section 17(a) of the Act and permitting under Rule 
17d-1 certain proposed transactions which are to be 
made in connection with the restructuring of 
Narragansett’s investment in Photo Systems. 


On January 14, 1980, a notice was issued 
(Investment Company Act Release No. 11018) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found, on 
the basis of the information stated in the application, 
that the terms of the proposed transactions, 
including the consideration to be paid and received, 


are reasonable and fair and do not involve 
overreaching on the part of any person concerned, 
and that the proposed transactions are consistent 
with the policies of Narragansett and with the 
general purposes of the Act. It is further found, on 
the basis of such information, that the participation 
of Narragansett in the proposed transactions will be 
consistent with the provisions, policies and 
purposes of the Act, and that neither Narragansett’s 
nor Photo Systems’s participation will be on a basis 
less advantageous than that of other participants. 
Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the Act, 
that the proposed restructuring of Narragansett’s 
investment in Photo Systems be, and hereby is, 
exempted from the provisions of Section 17(a) of the 
Act, effective forthwith. 
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IT IS FURTHER ORDERED, pursuant to Section 17(d) 
of the Act and Rule 17d-1 thereunder, that the 
proposed restructuring of Narragansett’s 
investment in Photo Systems be, and hereby is, 
permitted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11044/February 11, 1980 


In the Matter of 


DIFUND, INC. 

P.O. Box 35 

The Dresser Building 
1505 Elm Street 
Dallas, Texas 75221 


(811-2023) 
ORDER PURSUANT TO SECTION 8(f) OF THE ACT 


DECLARING THAT APPLICANT HAS CEASED TO BE 
AN INVESTMENT COMPANY. 


Difund, Inc. (“Applicant”), a Delaware corporation 
registered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified, 


management investment company, filed an 
application on September 27, 1979, pursuant to 
Section 8(f) of the Act and Rule 8f-1 thereunder, for 
an order of the Commission declaring that Applicant 
has ceased to be an investment company as defined 
by the Act. 


On January 8, 1980, a notice was issued (Investment 
Company Act Release No. 11012) of the filing of the 
application. The notice gave interested persons an 
opportunity to request a hearing and stated that an 
order disposing of the application would be issued as 
of course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
Applicant has ceased to be an investment company 
as defined by the Act. Accordingly, 
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IT IS ORDERED, pursuant to Section 8(f) of the Act, 
that the registration under the Act of Difund, Inc., 
shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No.11045/February 12, 1980 


In the Matter of 


AMERICAN VARIABLE ANNUITY LIFE 
ASSURANCE COMPANY 

THE A.V.A. INCOME FUND 

THE A.V.A. QUALIFIED INCOME FUND 

AMERICAN VARIABLE FUND 


AND 


SMA EQUITIES, INC. 
440 Lincoln Street 
Worcester, MA 01605 


(812-4536) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
INVESTMENT COMPANY ACT OF 1940 GRANTING 
EXEMPTIONS FROM SECTIONS 2(a)(32), 2(a)(35), 
22(c), 27(c)(1), 27(c)(2), AND 27(d) OF THE ACT 
AND RULE 22c-1 THEREUNDER 


American Variable Annuity Life Assurance Company 
(the “Company’”), its separate accounts, The A.V.A. 
Qualified Income Fund, The A.V.A. Income Fund, 
and American Variable Annuity Fund (collectively 
referred to as the “Funds”), and SMA Equities, Inc. 
(“SMAE”), the principal underwriter for the Funds, 
(the Company, the Funds, and SMAE collectively 
referred to herein as “Applicants”) filed an 
application on September 13, 1979 and an 
amendment thereto on December 28, 1979, for an 
order pursuant to Section 6(c) of the Investment 
Company Act of 1940 (the ‘“Act’) granting 
exemptions from Sections 2(a)(32), 2(a)(35), 22(c), 
27(c)(1), 27{c)(2), and 27(d) of the Act and Rule 
22c-1 thereunder, to the extent necessary to permit 
Applicants to offer the variable annuity policies 


Volume 19, No. 8, February 26, 1980 








described in the application with a contingent 
deferred sales charge instead of a front end sales 
load. 


On January 18, 1980, a notice was issued 


(Investment Company Act Release No. 11025) ofthe 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered and it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the requested exemptions from Sections 
2(a)(32), 2(a)(35), 22(c), 27(c)(1), 27(c)(2), and 
27(d) of the Act and Rule 22c-1 thereunder be, and 
hereby are, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11046/February 13, 1980 


In the Matter of 


JOHN HANCOCK MUTUAL LIFE INSURANCE 
COMPANY 


AND 

JOHN HANCOCK VARIABLE ACCOUNT A 

John Hancock Place 

Boston, MA 02117 

(812-4589) 

NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 6(c) OF THE ACT FOR AN AMENDMENT 
OF AN EXISTING ORDER OF EXEMPTION FROM THE 
PROVISIONS OF SECTION 22(d) OF THE ACT 
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NOTICE IS HEREBY GIVEN that John Hancock 
Variable Account A (the “Account”), a diversified, 
open-end management investment company 
registered under the Investment Company Act of 
1940 (the “Act”), and John Hancock Mutual Life 
Insurance Company (“John Hancock”), a mutual life 
insurance company incorporated under the laws of 
the State of Massachusetts (hereinafter collectively 
called “Applicants”), have filed an application on 
December 19, 1979 for an order pursuant to Section 
6(c) of the Act amending an existing order of 
exemption from the provisions of Section 22(d) of 
the Act (Investment Company Act Release No. 7430, 
October 17, 1972) to permit holders of fixed-dollar 
insurance policies and annuity contracts (“fixed- 
dollar policies”) issued by John Hancock to apply 
amounts payable under such fixed-dollar policies to 
the purchase of variable annuity contracts subject to 
a deduction for sales expense equal to one-half the 
normal amount. 


Applicants’ existing order of exemption from the 
provision of Section 22(d) permits holders of fixed- 
dollar policies issued by John Hancock in 
connection with tax-qualified plans to apply 
amounts payable under such fixed-dollar policies to 
the purchase of variable annuity contracts without 
any deductions from the purchase payment 
represented by such proceeds for sales expenses or 
for the $75 administrative charge. The request 
amendment to the order would enable John 
Hancock to make a deduction from the purchase 
payment represented by such proceeds for sales 
expenses equal to one-half the normal deduction for 
sales expenses and without the fixed $50 
administrative charge. 


John Hancock offers for sale variable annuity 
contracts in connection with certain pension, profit- 
sharing and annuity purchase plans meeting the 
requirement for qualification under Section 401, 
403(a), 403(b), 404(a), 408 or 457 of the Internal 
Revenue Code (herein referred to as “tax-qualified 
plans”). Such contracts may be either Single 
Payment Contracts (the “Contracts”), Immediate or 
Deferred, or Periodic Payment Deferred Contracts. 
Each Contract obligates John Hancock to make 
annuity payments, commencing immediately under 
Single Payment Immediate Contracts or at a later 
date under Single Payment Deferred Contracts, to 
the Annuitant on whose life the Contract is issued 
and to provide certain other benefits. 


in connection with its issue and sale of the Contracts, 
John Hancock makes deductions from purchase 
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payments for sales and administrative expenses, for 
taxes, if any, based on the amount of the purchase 
payment and, in the case of Deferred Contracts, for 
the undertaking of John Hancock to pay a minimum 
death benefit. Under the Single Payment Contracts 
to which the existing order of exemption from the 
provisions of Section 22(d) applies, the maximum 
deduction from the purchase payment for sales 
expenses is 5% for either a Deferred or Immediate 
Contract. Additionally, there is an administrative 
expense deduction of $75 plus a maximum of 2% of 
the purchase payment under either kind of Contract 
and a deduction under the Single Payment Deferred 
Contract of 0.5% of the purchase payment for the 
minimum death benefit. The normal minimum 
payment for the purchase of a Contract is $5,000. 


Under the new Single Payment Contracts for which 
the amendment to the existing order of exemption is 
sought (Contracts to be issued subsequent to the 
effective date of the Account’s Registration 
Statement under the Securities Act of 1933), the 
maximum deduction from the purchase payment for 
sales expenses will be 3.5% for either a Deferred or 
Immediate Contract. Additionally, there is an 
administrative expense deduction of $50 plus a 
maximum of 0.5% of the first $25,000 of the 
purchase payment under either kind of Single 
Payment Contract and a deduction under the Single 
Payment Deferred Contract of 0.5% of the purchase 
payment for the minimum death benefit. The normal 
minimum payment for the purchase of a Contract 
continues to be $5000. 


Section 22(d) of the Act provides in part that no 
registered investment company shall sell any 
redeemable security issued by it to any person 
except either to or through a principal underwriter 
for distribution or at a current public offering price 
described in the prospectus, and, if such class of 
security is being currently offered to the public by or 
through an underwriter, that no principal 
underwriter of such security and no dealer shall sell 
any such security to any person except a dealer, a 
principal underwriter or the issuer, except at a 
current offering price described in the prospectus. 


Applicants request that their existing order of 
exemption from the requirements of Section 22(d) 
of the Act be amended to enable John Hancock to 
permit holders of fixed-dollar policies issued in 
connection with tax-qualified plans to apply 
amounts payable under such fixed-dollar policies (in 
the form of maturity benefits, cash surrender, 
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values, sums due under optional methods of 
settlement and the like) to the purchase of Single 
Payment Contracts with a deduction for sales 
expenses of one-half the normal deduction and the 
regular deduction for administrative expenses and 
for the minimum death benefit, but without the fixed 
$50 administrative expense deduction. The 
minimum payment through such application of 
fixed-dollar policy proceeds is to be $2,000. 


Applicants assert that persons who purchase 
contracts with insurance or annuity proceeds of 
fixed-dollar policies will have already incurred a 
charge for sales expenses in connection with such 
fixed-dollar policies which in every case is equal to or 
larger than the sales expense deduction applicable 
to purchase payments under the Single Payment 
Contracts. Applicants also assert that a deduction of 
one-half the normal charge for the sales expenses 
more appropriately reflects the selling effort and 
expense involved in these circumstances than no 
deduction whatsoever, and would be consistent with 
the level of charges applicable to similar 
transactions of a comparable investment company 
for which John Hancock is the principal underwriter. 
In further support of the requested amendment, 
Applicants state that the grant of the revised 
exemption will not disrupt the orderly distribution of 
redeemable securities since conventional 
distribution channels are not generally available for 
the distribution of the Contracts and, because of the 
characteristics of the Contracts, it is not possible for 
a secondary market to develop. 


Section 6(c) of the Act provides, in part, that the 
Commission may, by order upon application, 
conditionally or unconditionally exempt any person, 
security or transaction, or any class or classes of 
persons, securities or transactions, from any 
provision or provisions of the Act or of any rule or 
regulation thereunder, if and to the extent that such 
exemption is necessary or appropriate in the public 
interest and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the Act. 


Applicants submit that the exemptions from the 
provisions of Section 22(d) which they request are 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than March 10, 1980, at 5:30 
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p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as tothe nature of his interest, the reasons 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission shall order a 
hearing thereon. Any such communication should 
be addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or, in the case of an 
attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided by 
Rule 0-5 of the Rules and Regulations promulgated 
under the Act, an order disposing of the application 
herein will be issued as of course following March 
10, 1980 unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as 
to whether a hearing is ordered, will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11047/February 13, 1980 


In the Matter of 


CONTINENTAL ILLINOIS LEASING CORPORATION 
231 South LaSalle Street 
Chicago, Illinois 60693 


and 


CUIC INVESTORS CO. #12 
AEIC INVESTORS CO. #12 
EFIC INVESTORS CO. #12 
NACA INVESTORS CO. #12 
100 West Tenth Street 
Wilmington, Delaware 19801 


(812-4585) 
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ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING NMPC PREFERRED TRUST FROM ALL 
PROVISIONS OF THE ACT 


Continenta! Illinois Leasing Corporation, CUIC 
Investors Co. #12, AEIC Investors Co. #12, EFIC 
Investors Co. #12, and NACA Investors Co. #12 
(“Applicants”) filed an application on December 19, 
1979, pursuant to Section 3(b)(2) of the Investment 
Company Act of 1940 (“Act”) for an order of the 
Commission declaring that the Niagara Mohawk 
Power Corporation Preferred Trust (‘““NMPC 
Preferred Trust”) is not an investment company, or, 
alternatively, for an order pursuant to Section 6(c) of 
the Act exempting the NMPC Preferred Trust from all 
provisions of the Act. 


On January 18, 1980, a notice was issued of the filing 
of said application (Investment Company Act 
Release No. 11024). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing should 
be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the granting of the application is appropriate in the 
public interest and consistent with the protection of 
investors and purposes fairly intended by the policy 
and provisions of the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the NMPC Preferred Trust be, and hereby is, 
exempted from all provisions of the Act, effective 
forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 
Release No. 712/February 11, 1980 


Administrative Proceeding File No. 3-5875 
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In the Matter of 


R. J. LOUIS & CO., INC. 
(801-9126) 


LOUIS J. RAGONESE 
JOHN P. OLLROGGE 


ORDER INSTITUTING PROCEEDINGS AND 
IMPOSING REMEDIAL SANCTIONS 


The Commission deems it appropriate that public 
proceedings be instituted pursuant to Sections 


203(e) and (f) of the Investment Advisers Act of 


1940 (Investment Advisers Act), with respect toR. J. 
Louis & Co., Inc. (Registrant), a registered 
investment adviser located in Milwaukee, 
Wisconsin; Louis J. Ragonese (Ragonese), 
Registrant's president and sole shareholder; and 
John P. Ollrogge (Ollrogge), Registrant’s vice- 
president, secretary, treasurer, and a director. 


In anticipation of the institution of these 
proceedings, Registrant, Ragonese and Ollrogge 
have submitted Offers of Settlement which the 
Commission has determined to accept. Under the 
terms of their offers, Registrant, Ragonese and 
Ollrogge solely for the purpose of settling these 
proceedings, admit to the findings contained herein 
and consent to the order of the Commission 
imposing remedial sanctions as are set forth below. 


Accordingly, IT IS ORDERED that such proceedings 
pursuant to Sections 203(e) and (f) of the 
Investment Advisers Act be, and they hereby are, 
instituted. 


On the basis of this Order Instituting Proceedings 
and the Offers of Settlement submitted by 
Registrant, Ragonese and Ollrogge, the Commission 
finds: 


1. That on February 6, 1980, Registrant and 
Ragonese were permanently enjoined by U.S. 
District Court Judge Bernard M. Decker of the 
Northern District of Illinois, Eastern Division, from 
further violations of Sections 5(a), 5(c) and 17(a) of 
the Securities Act of 1933; Sections 10(b) and 15(a) 
of the Securities Exchange Act of 1934 and Rule 
10b-5 thereunder; and Sections 206(1) and 206(2) 
of the Investment Advisers Act. [SEC v. R. J. Louis & 
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Company, Inc. et al., Civil Action File No. 78 C 3314 
(N. D. tl.)J 


2. That on February 6, 1980, Ollrogge was 
permanently enjoined by U.S. District Court Judge 
Bernard M. Decker of the Northern District of Illinois, 
Eastern Division, from further violations of Sections 
5(a), 5(c) and 17(a) of the Securities Act of 1933; 
Section 10(b) of the Securities Exchange Act of 1934 
and Rule 10b-5 thereunder; and Sections 206(1) 
and 206(2) of the Investment Advisers Act. [SEC v. R. 
J. Louis & Company, Inc..et al., Civil Action File No. 
78 C 3314 (N. D. IIl.)]. 


In view of the foregoing, it is in the public interest to 
impose the sanctions specified in the Offers of 
Settlement. 


Accordingly, IT |S ORDERED that: 
A. Registrant be, and hereby is, censured. 


B. Ragonese be, and hereby is, suspended from 
association with any investment adviser or affiliate 
thereof for a period of ten (10) business days, 
effective at the opening of business on the second 
Monday after the date of this Order. 


C. Ollrogge be, and hereby is, suspended from 
association with any investment adviser or affiliate 
thereof for a period of ten (10) business days, 
effective at the opening of business on the fourth 
Monday after the date of this Order. 


IT IS FURTHER ORDERED that Registrant is 
prohibited from soliciting or accepting any new 
customers for a period of thirty (30) business days, 
effective at the opening of business on the second 
Monday after the date of this Order. 


IT IS FURTHER ORDERED that Registrant and 
Ragonese comply with their undertakings, within 
twelve months from the date of this Order, to 
reimburse their clients who were investors in 
Smithwall Panels, Inc. 


IT IS FURTHER ORDERED that Registrant comply 
with its undertaking to institute the following 
procedures: 


1. Registrant shall not effect the purchase of the 
securities of an issuer with whom Registrant or an 
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employee or agent of Registrant is associated, for a 
client pension or profit sharing plan, unless the 
client pension or profit sharing plan has first 
obtained an opinion from legal counsel that such a 
purchase does not involve an investment which is 
prohibited by the requirements of the Employees 
Retirement Income Security Act. 


2. Registrant shall disclose the source and basis for 
all valuations it publishes in each and every 
statement of account sent to clients. Market 
valuations, including those obtained from an 
exchange, from NASDAQ, or from the National 
Quotation Bureau, shall not be utilized if they 
originate with the Registrant. 


3. Registrant shall maintain a written record of the 
basis for determining suitability of a client's 
investment in any security not listed on a national or 
regional securities exchange. Such record shall be 
signed by an officer of the Registrant. 


4. Registrant shall inform its clients, in writing, of any 
and all relationships between Registrant (including 
its officers, directors, employees and agents), and 
any issuer of securities which does or may create a 
conflict of interest. 


5. Registrant shall establish and maintain: written 
supervisory procedures for review of all written 
communications to Registrant’s clients by any of 
Registrant’s employees; and written supervisory 
procedures requiring Registrant’s President’s 
written approval of each securities transaction 
executed by any of Registrant’s employees for any of 
Registrant’s clients’ accounts. 


IT IS FURTHER ORDERED that Registrant, Ragonese 
and Ollrogge each submit affidavits of compliance 
with the aforementioned imposed sanctions. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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Litigation Release No. 8995/February 8, 1980 


SECURITIES AND EXCHANGE COMMISSION v. 
SEATRAIN LINES, INC., Civil Action No. 80-0386 
(D.D.C.). 


The Securities and Exchange Commission today 
announced the filing of a civil injunctive action inthe 
United States District Court for the District of 
Columbia against Seatrain Lines, Inc. (“Seatrain”), a 
corporation headquartered in New York, New York. 
Seatrain, a Delaware corporation, is engaged in 
water transportation of cargo and related operations 
throughout the world and, until recently, has 


_ operated a shipyard and conducted shipbuilding 


operations thereon through a wholly owned 
Seatrain Shipbuilding Corp. The 
Commission’s complaint alleges violations of 
Section 13(a) and 14(a) of the Securities and 
Exchange Act of 1934 (“Exchange Act”) (reporting 
and proxy provisions) and various rules thereunder. 
Simultaneously with the filing of the Complaint, 
Seatrain consented, without admitting or denying 
the allegations of the Complaint, to the entry of an 
injunction prohibiting further violations of Sections 
13(a) and 14(a), and requiring that Seatrain file with 
the Commission a Current Report on Form 8-K 
disclosing the matters referred to in the Complaint. 


The Commission’s Complaint alleges that from 1969 
to 1977, Seatrain paid at least $14,000,000 in illegal 
cash rebates to its shipping customers, in violation 
of the Shipping Act of 1916, and further engaged in 
non-cash service rebating (e.g. failing to charge 
shippers for the full weight and volume of cargo 
shipped) in an amount that cannot be determined 
due to inaccurate recordkeeping. Seatrain’s 
rebating practices, the Complaint alleges, and the 
inaccurate books and records resulting from the 
concealment of these practices, as well as the role of 
management in this connection, were not 
adequately disclosed to Seatrain’s shareholders and 
the public. 


The Complaint further alleges that beginning in 
September 1977, Seatrain violated the reporting 
provisions of the Exchange Act by failing to disclose 
the true nature and extent of its potential liabilities in 
connection with the disposition in a leveraged lease 
transaction of the Stuyvesant, a supertanker built by 
Seatrain Shipbuilding Corp. 
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Litigation Release No. 8996/February 11, 1980 


SEC v. R. J. LOUIS &CO., INC. ET AL., Civil Action File 
No. 78-C-3314 (N.D. IIl.). 


The Chicago Regional Office announced that on 
February 6, 1980, United States District Judge 
Bernard M. Decker of the Northern District of Illinois, 
Eastern Division, issued orders of permanent 
injunction by consent against: R. J. Louis & Co., Inc. 
(“Registrant”), a registered investment adviser 
located in Milwaukee, Wisconsin; Louis J. Ragonese, 
Registrant's president and sole shareholder; and 
John P. Ollrogge (“Ollrogge”), Registrant’s vice- 
president, secretary, treasurer, and a director. The 
orders enjoin Registrant, Ragonese, and Ollrogge 
from further violation of Sections 5(a), 5(c), and 
17(a) of the Securities Act of 1933, Section 10(b) of 
the Securities Exchange Act of 1934 (“Exchange 
Act”) and Sections 206(1) and 206(2) of the 
Investment Advisers Act of 1940. Registrant and 
Ragonese were also enjoined from further violations 
of Section 15(a) of the Exchange Act. 


For additional information, see Lit. Rel. 8588, 16 SEC 
Docket 73. 





Litigation Release No. 8997/February 11, 1980 


SEC v. MONTAUK CORP., ET AL., (C.A. No. 78-1364, 
D.D.C.). 


The Commission announced that on February 11, 
1980, the Hon. Joyce Hens Green, Judge of the 
United States District Court in the District of 
Columbia, entered a Final Judgment of Permanent 
Injunction and Ancillary Relief against Don F. Gaston 
of Greenwich, Connecticut, enjoining him from 
violating the provisions of Sections 13(d), 13(e) and 
14(a) of the Securities Exchange Act of 1934 andthe 
rules thereunder. Gaston had been named as a 
defendant, along with Montauk Corporation 
(“Montauk”), MPO Videotronics, Inc., (“MPO”), Jerry 
Jacobs, and Arnold Kaiser, ina civil injunctive action 
filed on July 25, 1978. On that day, the other four 
defendants consented, without admitting or denying 
the Commission's allegations, to the entry of 
injunctive and ancillary relief. 


MPO is an American Stock Exchange-listed 
company which is 52% owned by Montauk. Messrs. 
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Gaston, Jacobs and Kaiser own Montauk and are 
directors of MPO. Mr. Kaiser is President of MPO. 


The Complaint alleged that Montauk filed false and 
misleading Schedule 13D’s in connection with its 
acquisition of MPO stock, and that MPO filed false 
and misleading proxy statements relating to certain 
transactions between MPO and Messrs. Gaston and 
Jacobs and Montauk. As a result of the 1978 
settlement with the other four defendants, MPO 
agreed to appoint an Audit Committee to investigate 
and report on the matters set forth in the Complaint. 
That report was filed on January 19, 1980. Among 
other things, the Audit Committee recommended 
(and Montauk agreed) to have Montauk repay to 
MPO $314,014.32. 


In addition to consenting to the entry of the above- 
described injunctive relief, Mr. Gaston agreed, 
among other things, to abide by certain 
recommendations of the Audit Committee, and not 
to enter into any transaction with MPO without giving 
MPO’s Audit Committee the opportunity to comment 
on the transaction. 


Mr. Gaston agreed to the settlement without 
admitting or denying the Commission's allegations. 


See L.R. No. 8475 (7/25/78). 





Litigation Release No. 8998/February 11, 1980 


SEC v. ALLEN S. MANUS, ET AL., 80 Civil 724 
(S.D.N.Y.) (CES). 


Stephen L. Hammerman, Administrator of the 
Commission's New York Regional Office, announced 
that on February 5, 1980, the Commission filed a 
civil injunctive action seeking to enjoin the following 
defendants from the antifraud provisions of the 
federal securities laws (Section 17(a) of the 
Securities Act of 1933, and Section 10(b) of the 
Securities Exchange Act of 1934 and Rule 10b-5 
thereunder): 


(1) Allen S. Manus, 55 years old, a private investor 
residing in New York City, Palm Beach, Florida, and 
Toronto, Ontario; 


(2) Burt Kleiner, 55 years old, a private consultant 
residing in Beverly Hills, California; 
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(3) Jack Summers, 46 years old, a consultant 
residing in New York City; 


(4) International South African, N.V. (“ISA”), a 
Netherlands Antilles corporation; and 


(5) Arc Limited (“Arc”), aGrand Cayman corporation 
which controls a majority of ISA shares. 


The Complaint alleges that at least $600,000 of ISA 
shares were sold to investors, without disclosure of 
the facts that (a) Manus had previously been 
enjoined in aCommission civil injunctive action; and 
(b) ISA’s interest (valued at $2 million) in a foreign 
corporation which purported to own certain South 
West African reat estate, was worthless, because in 
1920, South Africa had cancelled the foreign 
corporation’s interest in such property, and 
thereafter has continually denied the validity of such 
claim. 


The Complaint also names as a defendant Henry W. 
Trimble, Jr., 59 years old, a lawyer practicing in New 
York City, and charges him with violating the 
registration provisions of the federal securities laws 
(Sections 5(a) and 5(c) of the Securities Act) in 
connection with (a) the issuance of Arc shares in 
exchange for ISA shares, and (b) the sale of 
additional Arc shares for at least $150,000, to 
investors who had no relationship with ISA. (Manus 
and Arc are also charged with violating the 
registration provisions in connection with these 
transactions.) 


Manus is alleged to be president and controlling 
shareholder of ISA. Trimble is alleged to be vice- 
president of ISA, and director of, general counsel to, 
and vice-president of, Arc. 


The Complaint also charges that Manus, Kleiner, 
Summers and ISA sold unregistered ISA shares, in 
violation of the registration provisions of the federal 
securities laws. 





Litigation Release No. 8999/February 11, 1980 


SEC v. TELLCO INFORMATION SERVICES, ET AL. 
(S.D.N.Y. 79 Civil 6649). 


Stephen L. Hammerman, Administrator of the New 
York Regional Office, announced that on January 17, 
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1980, the Honorable Charles S. Haight of the United 
States District Court for the Southern District of New 
York signed a Final Judgment of Permanent 
Injunction by Consent against Robert M. Kolterman 
(“Kolterman”) and James P. Sherlock, Jr. 
(“Sherlock”), wherein Kolterman and Sherlock were 
permanently enjoined from violating the registration 
and antifraud provisions of the federal securities 
laws. Kolterman and Sherlock consented to the entry 
of the permanent injunctions without admitting or 
denying the allegations of the Commission's 
complaint. 


The complaint in this action, filed on December 6, 
1979, named a total of ten defendants. The 
complaint alleged that Kolterman, Sherlock and 
others participated in a scheme to sell unregistered 
securities in the form of convertible promissory 
notes of Vittorio Widemann International 
Corporation (‘‘VWI"’), and made material 
misrepresentations and failed to disclose material 
facts to investors in the offer and sale of VWI notes, 
and/or the common stock of Tellico Information 
Services (“Tellco”). The complaint also alleged that 
Kolterman and others engaged in a concurrent 
manipulation of the over-the-counter trading market 
for Tellco common stock. The action is still pending 
as to the remaining eight defendants. 


For further information see Litigation Release No. 
8950. 





Litigation Release No. 9000/February 12, 1980 


SEC v. G. WEEKS SECURITIES, INC. (United States 
District Court for the Western District of Tennessee) 
Civil Action No. 79-2711 W 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission 
announced that on January 29, 1980, the Honorable 
Harry W. Wellford, United States District Judge for 
the Western District of Tennessee, Memphis 
Division, entered an Order enjoining G. Weeks 
Securities, Inc. (“GWS”) a Memphis, Tennessee 
dealer in government securities, G. Weeks & Co., 
Inc., a Memphis, Tennessee broker-dealer in 
municipal securities which is affiliated with GWS, 
Gerald D. Weeks (“Weeks”), C. M. Hodge (“‘Hodge”), 
John Kilpatrick (“Kilpatrick”), Patrick Michael 
(“Michael”), and Randy Vallen (“Vallen”), all of 
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Memphis, Tennessee, from violations of the 
registration provisions of the federal securities laws. 
The order was entered after evidentiary hearings on 
the Motion for Preliminary Injunction previously filed 
by the Commission. The defendants had previously 
been enjoined from violating the antifraud 
provisions of the federal securities laws by Judge 
Wellford on December 5, 1979. 


The Commission action was brought on October 26, 
1979 by a complaint which alleged violations of the 
registration and antifraud provisions of the federal 
securities laws by the above-mentioned defendants. 
Also named as defendants were Robert Bruce 
(“Bruce”), Robert Quarles (“Quarles”), Carlos Smith 
(“Smith”), William Shelton (“Shelton”), and A. V. 
McDowell (‘McDowell’), also of Memphis, 
Tennessee. The defendants have appealed the 
Order entered on December 5, 1979 to the United 
States Court of Appeals for the Sixth Circuit. Still 
pending before the district court is the 
Commission's motion for a preliminary injunction as 
to those defendants not included in the preliminary 
injunctive orders thus far entered by the court. 


The Order held that the defendants had violated the 
registration provisions of the federal securities laws 
in the offer and sale of investments referred to inthe 
Order as “standby with pair off” transactions by G. 
Weeks Securities, Inc. The court found that the 
standby with pair off transactions, in which GWS 
would purportedly enter into a commitment to sell a 

specified amount of Government National Mortgage 
~ Association (“GNMA”) securities to a customer at a 
future date and simultaneously agree to repurchase 
the same securities on the same future date from the 
customer at a higher price, were “securities” in the 
form of evidences of indebtedness and investment 
contracts in GWS. 


The Court also denied a Motion to Dismiss filed by 
the defendants which contended that the 
transactions at issue were in GNMA futures 
contracts and thus were within the exclusive 
jurisdiction of the Commodities Futures Trading 
Commission (“CFTC”). The Court held that the CFTC 
did not have jurisdiction over the transactions 
because they were securities in the form of 
evidences of indebtedness and investment 
contracts in GWS, and even if they were 
. commodities, the CFTC would not have exclusive 
jurisdiction because they were not conducted on any 
CFTC-designated contract market or any other board 
of trade. 
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G. Weeks Securities, Inc. voluntarily filed a Petition 
in the United States Bankruptcy Court for the 
Western District of Tennessee on November 6, 1979 
and is presently being operated by a trustee 
appointed by the bankruptcy court. 





Litigation Release No. 9001/February 12, 1980 


UNITED STATES OF AMERICA v. JEROME 
MATUSOW AND IRWIN HYMAN, 80 Cr. 46 and 79 Cr. 
677, (United States District Court for the Southern 
District of New York) 


The Securities and Exchange Commission today 
announced that on January 28, 1980 Jerome 
Matusow and Irwin Hyman entered pleas of guilty 
before Federal District Judge Constance Baker 
Motley to one court of wire fraud and one count of 
false filing under Section 13(a) of the Securities 
Exchange Act of 1934, and that on February 7, 1980 
Judge Motley sentenced Matusow and Hyman 
respectively to 2-1/2 years and 3 years 
imprisonment in connection with the January 28 
guilty pleas and separate previously announced 
guilty pleas entered on December.3, 1979. 


Matusow was formerly president of Aminex 
Resources Corporation, a public corporation 
engaged in the mining and sale of coal with 
headquarters in New York, and Hyman was vice 
president of Aminex. On January 28 the defendants 
pleaded guilty to charges that beginning in 1976 
they devised and executed a scheme to defraud by 
fraudulently selling to nine limited partnerships, for 
over $8 million in cash and over $58 million in non- 
recourse notes, interests in coal properties, which 
interests were to be utilized by the investors in the 
limited partnerships for the purpose of taking 
federal tax deductions totalling over $66 million (80 
Cr. 46). 


On December 3, 1979 the defendants had pleaded 
guilty to separate charges that they defrauded 
Aminex of approximately $1 million through 
embezziements in which they engaged during 1977 
(79 Cr. 677). 


The Commission previously filed a civil injunctive 
action generally concerning certain of these matters 
on March 9, 1978 against Matusow, Hyman, Aminex 
and others, S.E.C. v. Aminex Resources Corporation, 


Volume 19, No. 8, February 26, 1980 





et al., Civil Action No. 78-6410 (D.D.C.). On May 24, 
1978 a Judgement of Permanent Injunction and 
Ancillary Relief was entered against Matusow and 
Hyman, by consent, variously enjoining Matusow 
and Hyman from further violations of the antifraud, 
reporting and accountability provisions of the 
Securities Exchange Act of 1934 and rules 
thereunder and providing for other ancillary relief, 
including disgorgement of $1.24 million to Aminex. 
(For further information see Litigation Releases Nos. 
8944, 8426 and 8316.) 





Litigation Release No. 9002/February 13, 1980 


SEC v. W.D.L. ENTERPRISES, ET AL (W.D. 
La./Shreveport Div.) Civil Action No. C! 800131 


Michael J. Stewart, Administrator of the Fort Worth 
Regional Office announced that on February 1, 


1980, the Commission filed a Complaint in the- 


United States District Court for the Western District 
of Louisiana, Shreveport, Division. The Complaint 
seeks to preliminarily and permanently enjoin 
W.D.L. Enterprises, Inc. (WDL), Jalyn, Inc. (Jalyn) 
and Robert L. Futrell (Futrell), all of Shreveport, 
Louisiana, from further violations of the registration 
and antifraud provisions of the federal securities 
laws. The Commission also seeks an accounting by 
defendants of all funds received and disbursed by 
them during the period from May 6, 1976, through 
the present. 


The Complaint specifically alleges that the 
defendants have engaged in the offer and sale of 
unregistered securities in the form of fractional 
undivided working interests in oil and gas leases to 
investors throughout the United States. The 
Commission’s Complaint further alleges that in 
connection with the offer and sale of these 
securities, the defendants made material 
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misrepresentations and omitted to state material 
facts, concerning, among other things: Futrell’s past 
history in the oil and gas business; the success of the 
past drilling operations of WDL and Futrell; the 
amount of production and return which investors 
could expect from investing with WDL and Jalyn; the 
escrowing of investor funds by WDL and Jalyn; the 
progress made on the drilling and completion of 
wells and the production obtained from them; and 
the use of investor funds by WDL, Jalyn and Futrell. 


The Court has scheduled a hearing on the 
Commission's Motion for Preliminary Injunction for 
February 28, 1980. 





Litigation Release No. 9003/February 13, 1980 


SEC v. CHARLES TOTH, ET AL. (D.D. La., Civil Action 
No. 79-4758) 


Jule B. Greene, Administrator of the Atlanta Regional 
Office of the Securities and Exchange Commission, 
announced that on January 22, 1980, the Honorable 
Fred J. Cassibry, United States District Judge for the 
Eastern District of Louisiana, at New Orleans, denied 
the Commission’s motion for a_ preliminary 
injunction to restrain Charles Toth, President of Toth 
Aluminum Corporation, New Orleans from alleged 
violations of registration and antifraud provisions of 
the Securities Act and antifraud and reporting 
provisions of the Exchange Act. 


The Court found there was no “reasonable 
likelihood” of violations pending trial, which it set for 
July 16, 1980. (SEC v. Charles Toth, et al., E.D. La., 
Civil Action No. 79-4758). 


For additional information see Litigation Release No. 
8945. 
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